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Abstract

The rights and principles for the digital decade, published by the EU
Commission, Parliament and Council (European Declaration, 2023) are part of
the statement that explicitly mentions the right to disconnection in its section on
fair and just working conditions, where it is mentioned that the EU pledged to
"ensure that everyone will be able to disconnect and benefit from guarantees of
work-life balance in a digital environment".

However, in my opinion, it is a little too much to include this legislative
power in the universal rule of law, because the rule of law is the highest general
rule that summarizes social practice and guarantees the balance between the
observance of rights and the fulfillment of rights. of duties. or if they are
professions that require self-discipline, such as a investigating magistrate and a
judicial police officer, they must complete an on-site investigation as quickly as
possible, or a transparent agent to ensure that they are out. business hours.

Key words: law, principle, program, professions.

INTRODUCTION
The world of work is facing a digital revolution. The increasing use of digital and
technological tools in recent decades has made it possible to work anywhere,
anytime. The Covid-19 pandemic has only increased the pace of this
development. While the digitization of work and the expansion of remote working
present potential advantages in terms of flexibility, productivity and
reconciliation, these trends can also lead to work intensification, long working
hours, blurring the lines between work and rest or increased stress. from
continuous supervision and monitoring of performance and productivity. These
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factors can, in turn, negatively affect the physical and psychological health of
employees.
Consequently, it seems necessary to regulate some aspects of the new digital work
environment with the aim of compensating at least some of the negative impacts
arising from the frequent use of digital work tools. In this context, the right to
disconnect (R2D) becomes relevant. The ten fundamental principles (Guiding
Principles) here establish a regulatory basis for R2D in Europe. They cover issues
that should be considered when developing standards to ensure a balanced
regulation of the right to disconnect.
The right to disconnect must be seen as a concrete measure to ensure that
“[e]veryone has the right to fair, fair, healthy and safe working conditions and
adequate protection in the digital environment at the physical workplace,
regardless of their employment status , of their manner or duration™; as can be
read in the statement, last but not least, this statement also offers interesting
elements to be considered with the following guiding principles, especially on
how to deal with data protection.
This is part of an EU-wide regulatory intervention under the 2023 Digital
European Declaration.

Are we discussing this right as a principle or as an obligation at the level
of the Member States of the European Union extrapolated to the global level?.

I. ABOUT THE PRINCIPLES OF LAW

Etymologically, the concept of principle comes from the Latin principium,
which means beginning, origin or basic element. Each principle is a starting point,
a source of action at the conceptual level. General principles of law are creative
prescriptions that define the architecture and application of law.

The third source of international law, as listed in Article 38, is the "general
principles of law" recognized by "civilized" nations. The Guide to International
Legal Research states that “this traditional naturalistic approach provides a basis
for decision when other sources provide no guidance, but it is not clear what these
general principles of law are. Thus, locating these general principles in the course
of legal research is extremely difficult. They can be general principles of justice,
natural law, analogies with private law, principles of comparative law or general
concepts of international law."

General principles of law are primarily used as "gap fillers" when treaties
or customary international law do not provide a rule of decision. Scholars have
suggested that as new treaties and customary law develop to address areas of
international concern not previously covered, the significance of general
principles will fade as these gaps in international law are filled.

After becoming parties to a human rights treaty, states must comply with
the obligations enshrined therein. Furthermore, when applying human rights
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treaties, it is important to consider the existence of general principles that are
embedded in international human rights law and that guide their application.

General principles are not human rights, but there is a certain degree of
overlap, as some general principles, such as the principle of non-discrimination
and non bis in idem, have gradually evolved into substantive human rights, being
sufficiently precise and fulfilling the existing conditions for human rights, as it
results from Resolution no. 41/120 of December 1986 of the UN Commission on
Human Rights:

* be consistent with the existing body of international human rights law.

* have a fundamental character and come from the inherent dignity and
value of the human person.

* be precise enough to give rise to identifiable and enforceable rights and
obligations.

» provide, where appropriate, realistic, and effective implementation
mechanisms, including reporting systems; and

* attracting international support wide.

In addition, Article 38.1.c of the Statute of the International Court of
Justice considers the principles of common law, together with international
customs and international treaties, as official sources of international law, so the
court is obliged to use them unnecessarily, so that there are some gaps within
these last two sources; that is, it works independently, not as an auxiliary source.
(Riofrio Martinez-Villalba, Juan Carlos, 2016, p. 283-309)

The old Civil Code of the Argentine nation, written by Dalmacio Vélez
Sarsfield, from 1871, stated the following in Article 16: "If a civil matter cannot
be settled either by words or by law, the principles of law shall be respected as
well." ; if the question is still in doubt, it will be settled by the common law,
having regard to the circumstances of the case. "Many of the national
philosophical doctrines have understood these words as a sign of denying the legal
gaps in Argentine law, while other doctrines see it as an instruction to judges to
fill the gaps in laws based on natural law, where there is no law to regulate. the
case. (lone Stuessy Wright; Lisa M. Nekhom, 1978, pp. 458-498)

The Political Constitution of Colombia of 1991, in article 230, indicates
that the legal principles of the anti-formalist position are auxiliary criteria in cases
of inadequacy of the law, that is, in case of ambiguity or normative gaps. Since
1936, the Columbia case - the "Golden Court"” period - in the new interpretation of
Article 8 of Law 153 of 1887, under the influence of free scientific research and
the school of German conceptualism, equality and others have been accepted.
General principles of law for the fair resolution of legal conflicts. (National
Center for State Courts, 2012, p. 131-135)

According to Article 1.1 of the Spanish Civil Code, the sources of the legal
order are the law, customs, and general principles of law. Article 1.4 states: "The
general principles of the law apply without prejudice to the nature of the
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information to the legal system when the law or custom is absent." (Riofrio
Martinez-Villalba, Juan Carlos, 2016, p. 283-309)

In Mexican law, Article 14 of the Constitution provides that civil actions
must be resolved in accordance with the letter or interpretation of the law and,
failing that, on the general principles of the law. According to Rafael Preciado
Hernandez, this reference links Mexican law with the best natural law traditions
of Western civilization. However, the Federal Labor Law, Article 17, refers to the
general principles of law and equity as one of them. They are also enshrined in the
Federal Civil Code, the Commercial Code, the General Elections and Procedures
Act, the General Health Act, the General Education Act, and virtually all federal
agencies and local statutes, to name a few. or adjectives. (Plottka J, Miller M,
2020, p. 34)

A principle can be presented in several ways: axioms, deductions or
generalizations of concrete facts. (Von Ondarza N, Alander M, 2021, p. 201-235)

The general principles of law ensure unity, homogeneity, harmony, and the
ability to develop certain associative relationships. A principle of law is the result
of social experience, and the practical utility of knowledge of general principles
lies in its expression of guidelines for the entire legal system and constructive
action that guides the activity of the legislature.

On the other hand, general principles play an important role in the
administration of justice, because those who have the power to apply the law must
know not only the legal rules, but also its spirit, and must precisely define the
spirit of the law. laws. In other words, in some cases legal principles supersede the
regulatory standard. Finally, a judge cannot refuse to judge a case citing the
absence of a legal text that could open the case, as he would be guilty of a judicial
error and decide the case based on the principles of the law. (Schutser J., 2020, pp.
45-49)

The movement of legal principles leads to the unpredictability of coercive
norms and the guarantee of right in guaranteeing agreement and conformity to
laws.

Legal principles are derived from constitutional provisions or derived from
the interpretation of other norms that have the function of guaranteeing the
balance of the legal system with social evolution.

Il. THE RIGHT TO DISCONNECT IN THE EU AND WORLDWIDE

The Guiding Principles, which cover all European legal systems, are
intentionally broad in scope. (Le Galés P, 2014, p. 303) To the extent that the
problem of excessive connectivity extends throughout Europe, it seems restrictive
to limit the analysis to the EU. Both national legislation and EU legislative and
policy documents are important sources of inspiration. The debates that u took
place during the drafting process highlights the particular difficulties
accompanying a regulation on R2D in Europe. (Jaworyska, K, 2022, p. 51-55)
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Particularly challenging is the level to which the rules on disconnection should be
applied and the people who should target them. Subsidiarity, articulation of
sources and scope are therefore key issues to consider. (Kochenov D., 2016, p. 11)

The tension between a regulation that is broadly applicable and the need to
adapt R2D to the specifics of each country, sector, and company to ensure
effective and smooth enforcement is reflected in these Guidelines. Particular
attention has been paid to carefully articulating the regulatory sources to combine
flexibility and adaptability with clear protective principles. (Kaiser, Lena, 2023,
p.377-289) Thus, while R2D is intended to be uniformly applied throughout
Europe, the specific rules, and modalities for implementing R2D are mainly left to
collective bargaining or, failing this option, to be regulated at company or
employee level. The idea is to respond to the realities of each workplace. However,
this does not prevent the introduction of clear rules to guarantee the effective
implementation of R2D. The result is, in our view, a delicate balance between
principles and implementation. (Duez D., 2011, p. 90)

In terms of scope, the Guidelines propose research and development that
applies to all workers as defined in EU and national law. This is consistent with its
goals: protecting the health of workers and achieving a better balance between
work and private life. (Pech, Kochenov, 2021, p. 146) This assumes that R2D is
not limited to certain categories of employees: it applies to all those who carry out
their activities under conditions of control and subordination, which will critically
include the false self-employed. On the other hand, we propose to include, with
limitations, management staff when they are in a position comparable to that of
workers. The inclusion of management staff is balanced by the adaptation of R2D
to their particular position: even if a manager should enjoy R2D in principle in the
same way as their subordinates, the scope, and terms of such a right will not be
the same, due to the responsibilities and activities of the first. (De Witte B, 2018,
p. 227-242)

Finally, special attention must be paid to the correspondence between the
requirements and expectations imposed on employers and the reality on the
ground. Thus, it is necessary to consider the size of the companies in question and
to ensure that their obligations do not represent an excessive burden. The
adaptation of their obligations, as well as the collective negotiations regarding
R2D are likely to protect the interests of employers, regardless of their size and
resources.

These Guiding Principles are the result of collective reflection and
discussion, which led to certain proposals and choices. The overall aim is to
reconcile the interests of all parties and, in particular, the imperatives of protection
and flexibility, while guaranteeing a broad application of R2D to all those who
need it. (Giegerich, 2019, p. 61)

It would also be an EU-wide regulatory intervention under the 2023
Digital European Declaration
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The rights and principles for the digital decade, published by the EU
Commission, Parliament and Council (European Declaration, 2023) are part of the
statement that explicitly mentions the right to disconnection in its section on fair
and just working conditions, where it is mentioned that the EU is committed to
"ensuring that everyone will be able to disconnect and benefit from guarantees of
work-life balance in a digital environment”. The right to disconnect must be seen
as a concrete measure to ensure that "[a]nyone has the right to fair, fair, healthy
and safe working conditions and adequate protection in the digital environment at
the physical workplace, regardless of their employment status , of their manner or
duration"; as can be read in the statement, last but not least, this statement also
offers interesting elements to be considered with the following guiding principles,
especially on how to deal with data protection.

In addition, R2D, as a specific right, helps to define the boundaries
between working time and rest time.

Respect for working time and its predictability is considered essential to
ensure the health and safety of workers and their families. In this sense, the R2D
aims to protect the health and safety of workers at work, as well as to achieve a
better balance between professional life and private life, which, in turn, it has a
gender impact.

A prerequisite for a correct understanding and application of the R2D,
therefore, involves a consistency in the regulation of working time, including, in
particular, maximum working hours, minimum rest periods and clear definitions
of working arrangements, such as "stand- by' and 'on-call' periods. In accordance
with Directive 2003/88/EC, EU employees have the right to minimum health and
safety requirements regarding certain aspects of the organization of working time.
In this context, (Anagnostou, D., Mungiu-Pippidi A., 2009, p. 44) The Directive
provides for daily rest breaks, weekly rest, maximum weekly working time and
paid annual leave and regulates certain aspects of night work, shift work and work
patterns. According to the Court of Justice of the European Union (CJEU), on-call
time, in which a worker is obliged to be physically present in a place specified by
the employer, must be regarded as "full working time [...], regardless of the fact
that, during the periods of on-call time, the person in question is not continuously
carrying out any professional activity". Waiting time, in the sense that a worker is
obliged to be available to the employer and does not have the ability to freely
dispose of their time, is also to be considered as working time. (Smith, M., 2019, p.
561-576).

Moreover, the CJEU interpreted the minimum rest periods as "community
social rules of particular importance which every worker must benefit from as a
minimum requirement to ensure the protection of his safety and health”. Thus,
Directive 2003/88/EC does not contain any express provision for a worker's R2D,
nor does it require workers to be available outside working hours, during rest
periods or other off-duty time, but it does provide for the right to a daily rest,
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weekly and yearly uninterrupted periods, during which the worker must not be
touched or accessible (EP, 2021).

The guiding principles contained in this document seek to outline the main
building blocks for a set of regulations on research and development across
Europe, including at EU level. These Principles are the result of an analysis of
existing regulations at the national level. To a greater extent, they also correspond
to those underlying the European Parliament's proposal for 2021 (EP, 2021).
However, on specific issues, the Guide to the Principles provides more extensive
reflections or more comprehensive analyses, with national examples, including
from non-EU states. The illustrations that accompany each Principle do
everything possible to relate to the proposed new standards, to existing national
practices. The national or subnational jurisdictions analyzed for this purpose are
Belgium, France, (Bertrand C., 2013, p. 6) Germany, Greece, Ireland, Italy,
Luxembourg, Spain, Sweden, Switzerland, Poland, and Portugal, some of which
have no rules express laws in force regarding R2D. Outside of Europe, Canada
(Ontario, Quebec) was also considered due to its innovative and recent position on
legislation covering R2D.

For example, in Poland there is no specific regulation for R2D or any plan
to adopt a specific regulation. Explicitly regulating R2D is perceived as
unnecessary. The existing working time regulation is considered to adequately
protect workers' rest time, including the possible negative effects of "wrong" use
of digital tools (Jaworyska, K, 2022, p. 51-55). In addition, the widespread
application of task-based work systems would hinder the implementation of R2D
in Poland. Furthermore, a large proportion of employment in Poland is based on
civil law contracts, with no statutory guarantees related to the right to rest. The
German Working Time Act (Arbeitszeitgesetz, ArbZG) defines working time and
rest time as mutually exclusive. Enshrining DD in law was debated as part of the
global reflection between authorities and social partners on the future of work.
However, more specific legislation appeared to be undesired, mainly because
employers' organizations saw it as a brake on flexibility. There is some debate
over the interpretation of the law and the question arises as to whether an
employee's short connections outside of working hours should not be considered
as such. The lack of precision in the Aegean is compensated in practice by the
social partners: the big companies have taken measures (BMW, VW, Audi,
Telekom) such as Codes of Conduct or disconnecting the servers at certain times.
There is no legal provision in Switzerland that specifically addresses R2D.
Although there have been many debates in the Federal Assembly over the past
five years, none have resulted in a bill. A strong majority in the legislature as well
as in executively, considers that the rules on working time are sufficient to
enshrine R2D and that it is not necessary or desirable to regulate it specifically.
On the contrary, a movement that supports a relaxation of working time, which
would not consider as such the occasional connection of the employee outside the
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working hours, has submitted several legislative initiatives, which will be
followed by the Parliament in 2023. Ireland has no specific legislation. rules
regarding R2D. (Abbott, F. M., 2005. P. 317) However, a code of practice has
been adopted by the Workplace Relations Commission, which is an independent,
statutory body established by law. The code of practice is recognized as not
having the force of law but can be used to support claims by employees against
their employer for non-compliance with working time and health and safety.

CONCLUSION

In the context of the massive digitization that gives both the employer and
the employee unrestricted access to remote communication devices (telephone,
email, social media platforms, etc.), but also the increase in the number of
employees who carry out their work in a telework regime, the Parliament
European adopted the Resolution of January 21, 2021 by which it addressed a
series of recommendations to the European Commission regarding the need to
regulate the employee's right to disconnect at the level of the member states.

When adopting the Resolution, the European Parliament took into account
the fact that: - digitization and the use of digital tools presented countless
disadvantages that created several ethical, legal and work challenges, such as the
intensification of work and the extension of the work schedule, beyond the legally,
thereby blurring the lines between professional and private life; - the increasing
use of digital tools for professional purposes has led to the emergence of a new
culture such as being “always connected", ““always online" or “always on duty",
which has the possibility violation of the fundamental rights of workers and fair
working conditions, including fair salary, limitation of working time, balance
between professional and personal life, physical and mental health, safety at work
and well-being.

Unfortunately, the discussions did not take into account the exceptional
professional situations, regulated by special laws, which require a different
program, adaptable to the provisions of the administration of justice, or the
rescue of fellow human beings, which require a permanent connection with
specialist professionals, whose activity is based on the deadlines provided in the
procedures and which, for example, relate to the freedom of the individual, to an
efficient and timely investigation of the crime scene, as in cases of murder.
Limiting the taking of custodial measures in time requires a quick and efficient
preparation of the evidentiary material.

Or, these situations can be rewarded in an efficient legislative system, as a
result of a Directive that would impose a legislative obligation on the member
states.

Legislative regulation was also the initial suggestion, but the imposition of
a principle of law would lead to dissatisfaction of these categories of professional
employees, who would demand their right which would become fundamental.
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