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Abstract

In this paper we propose to present the place of the presumption of
innocence in the Romanian constitutional landscape and to show that it can be
delimited by the notoriety of criminal law.

In order to achieve our objective, we briefly presented the situations that
can contribute to the definition of the presumption of innocence. Even if the
presumption of innocence coexists only in the relationship of "collaboration” with
the accused or the defendant, it bears nuances specific to human rights, equity,
the rule of law and even the legislative policy of the state.

In this sense, the specific discussions will start from the provisions of art.
16 para. (1) and (2) of the Constitution in conjunction with those of art. 23 para.
(8) and (11) and from the provisions of art. 4 para. (1) of the Code of Criminal
Procedure in order to establish the normative content of the "presumption of
innocence".

From a simple benefit to the complexity of legal protection is only one step
because the presumption of innocence constitutes a fundamental human right
through its implications on individual freedom, a fact recognized at the level of
the Fundamental Law.

Finally, deepening the principle of "presumption of innocence" throughout
this article, we believe that it will be natural to conclude that this is a principle of
constitutional rank.

Key words: Presumtion of innocence; Constitution; fundamental rights,
constitutional guarantees, Criminal Law.
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INTRODUCTION

1. THE PRESUMPTION OF INNOCENCE — PRINCIPLE OF CONSTITUTIONAL RANK

Often known as a corollary of rights in criminal law, the presumption of
innocence is linked to the idea of individual freedom, which can be restricted at
any time under the coercive power of the state. Only the suspect or defendant
benefits from the presumption of innocence, but only until overturned by the
burden of proof. Not by chance, over time, the presumption of innocence has been
characterized as "another human right" (Roberts and Hunter, 2012, p. 259) "an
indisputable, axiomatic and elementary law" (Sorrentino, 1996, p. 453), or a
fundamental principle of procedural fairness in criminal law (Ashworth and
Horde, 2013, p. 71).

Deepening the principle of the "presumption of innocence"”, we note that it
has the rank of a constitutional principle, because it includes all the guarantees
aimed at protecting human dignity. Through this objective, the presumption of
innocence imposes itself in the hierarchy of legal categories as a constitutional
instrument that keeps distance from repressive regimes.

In the doctrine, it was appreciated that the presumption of innocence
should have a much clearer and neutral individual status defined at the
constitutional level, in order not to limit its exercise only, to the action of the
principle of individual freedom, but to give it the effectiveness of the effects that
arise in the case of consecration as independent principle, effects that guarantee
the person that he will not be subjected to abuse in a judicial procedure” (Tulbure,
1993, p. 47).

In our opinion, the presumption of innocence has a double dimension —
one of that establishes the guarantee of the person's freedom and another one
enshrines the existence of specific guarantees in the cases provided by law
(Tulbure, 1993, p. 49). We refer to the character of substantive law that the
constitutional nature of the presumption of innocence has. We believe that the
Romanian constituent legislator was of the same opinion when, during the
revision of the Constitution of 2003, he enshrined the presumption of innocence at
the constitutional level, turning it into an "obvious barometer of the quality of the
judicial act" (Budisan, 2017, p. 36). More than that, we can extrapolate an idea
related to the usefulness of the presumption in law to the opportunities that the
presumption of innocence creates in the subsidiary — fundamental legislative
policy decisions (Fabien, 2021, p. 192).

In this sense, we argue that the presumption of innocence is an essential
part of the set of universal principles, especially alongside the principles of
legality and equal rights before the law. In this sense, we note that "the principle
of legality was intended to serve as a guarantee of the person's freedom against
arbitrariness in the activity of the judiciary, as well as against a law that would
criminalize ex novo an act that, at the time it was committed, was not provided by
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law as a crime" (Costica and Bogdan Bulai, 2007, p. 57). On the other hand, the
legality of the incrimination correlated with the presumption of innocence,
excludes the use of analogies, assumptions and rumors, being necessary the
detailed description of the facts. The main objective is, in our opinion, to protect
the individual against any abuse of power by conferring some guarantees of
individual freedom, finding the truth in the judicial investigation and denying the
stereotypes that lead to the idea that a person targeted by a criminal investigation
is guilty.

Finally, we conclude that the assessment is founded according to which
presumption, in all its facets, represents authority (Danisor, 2015, p. 211). Beyond
the intuitive meaning of the explanation, the presumption is felt in law by a verb
"with impersonal pronominal value (...) in the affirmative or negative form, to
denote the authenticity of a legal fact until the contrary is proved" (Danisor, 2015,
p. 211).

Discussions regarding the normative content of the expression
"presumption of innocence" in Romanian law start from art. 16 paragr. (1) and (2)
of the Romanian Constitution read together with art. 23 paragr. (8) and (11).

Art. 23 paragr. (11) of our Romanian Constitutional Law establishes that
"Until the court decision of conviction remains final, the person is considered
innocent”. Thus, we deduce the fact that the presumption of innocence is
perceived as a "benefit, a legal protection that accompanies the accused person, in
order to balance the balance of forces within the criminal process” (Muraru and
Tanasescu, 2019, p. 194).

Looking strictly at the interpretation of art. 23 paragr. (11), it was held that
the presumption of innocence represents a basic rule of the modern criminal
process, which manages to overcome the strict limits of its judicial incidence,
because it constitutes a fundamental human right through its implications on
individual freedom (Theodoru , 1959, p. 124).

The doctrine also highlighted the procedural guarantee that the
presumption of innocence has, because it is granted to persons prosecuted or tried.
Thus, it was judged that the establishment of the presumption is justified for all
persons to be investigated, even if only one person under investigation was found
innocent (Volonciu, 2016, p. 13).

Moreover, the constitutional character of the procedural guarantee (Pavel,
1978, p. 10) of the presumption of innocence is also supported, whether we are
talking about the start of the criminal prosecution in rem, the continuation of the
criminal prosecution in personam at the time of hearing the suspect or the
accused, whether it is about starting the criminal action, taking preventive
measures, sending to court, extending the criminal action and the criminal
process, pronouncing the decision, exercising the appeals (Gorganeanu, 1996, p.
33).
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As a procedural guarantee, the presumption of innocence acts being
correlated with the burden of proof.

Instrumentation of the evidence contributes to a just resolution of the case
and to the correct administration of evidence, to prove guilt with certainty.
Nicolae Volonciu appreciated that "the presumption of innocence must not oppose
a fair and rigorous repression” (Volonciu, 1996, p. 120-122).

If, through an exercise of imagination, we could see on a board the entire
set of provisions of the Criminal Procedure Code, we would notice that they make
up a chain of syllogisms that attest to the validity of the principle of the
presumption of innocence. And, in the opposite sense, it is assumed that this
principle is respected, precisely to ensure the right to a fair trial and the law, in its
entirety. In other words, it is about the functioning of the apparatus of rights and
guarantees of the person that has an impact on the coherence of the law and legal
certainty.

Acrticle 4 paragr. (1) of the Criminal Procedure Code together with other
corroborated articles complete the constitutional picture that evokes individual
freedom in general "Every person is considered innocent until his guilt is
established by a final criminal decision”. In addition, at paragr. (2) of the same
article it is established that "After the administration of all the evidence, any doubt
in the formation of the conviction of the judicial bodies is interpreted in favor of
the suspect or the accused."

In other words, the presumption of innocence represents the idea that
derives from legal liability, lato sensu, and from criminal liability, stricto sensu,
because it offers procedural guarantees against arbitrariness (Volonciu, 1996, p.
120-122). In these cases, the normative provisions certify that "innocence is
presumed, the right must be formulated as a categorical logical-legal
presumption” (Tulbure, 1993, p. 50).

2. BRIEF EXAMPLES

Reading by comparison art. 23 paragr. (11) of the Romanian Constitution
and art. 4 paragr. (1) from Criminal Procedure Code, we note that the ordinary
legislator did not faithfully reproduce the fundamental provision in the law. On
the contrary, we find the wording from the original Criminal Procedure Code,
according to which when the criminal trial continued and if no case of acquittal
was found, the court ordered the termination of the criminal trial. In doctrine, it
was appreciated that the legislator's option was correct, because the presumption
of innocence can be overturned in several situations, not only through a final
criminal judgment of conviction. Thus, under the conditions of art. 18, the
defendant can request the continuation of the criminal process and the court can
order the termination of the criminal process if it does not find any of the cases
provided for in art. 16 paragr. (1) lit. a)-d). In situations where the decision
remains final, the court, although it finds the defendant guilty, does not pronounce
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his conviction. Also, in relation to the new ways of solving the criminal action
provided by art. 396 paragr. (3) and (4), the defendant's guilt is not established
only by a final judgment of conviction, but also in cases where the sentence was
waived or the sentence was postponed (Tulbure, 1993, p. 13-16).

We note that the key points of the secondary legal regulation are
highlighted in the phrase "final criminal decision”, from which it unequivocally
follows that "the functionality and procedural significance of the presumption of
innocence is put into question throughout the criminal process™ (Muraru and
Tanasescu, 2019) , p. 194).

The criminal process has three stages, namely the prosecution, the trial and
the execution of the decision, but the Criminal Procedure Code omits the
normative discussion on the application of the presumption of innocence in the
last phase. In other words, the presumption applies from the first procedural acts
in a criminal case until the final conviction, excluding the execution phase of the
criminal sanction. In the same sense, the presumption is also applicable in cases in
which an acquittal was pronounced or in those in which the criminal proceedings
were interrupted in any form, and the person in question is the subject of other
proceedings — bearing legal costs, compensation to the victims, subsequent
disciplinary proceedings. (Anghel-Tudor, Barbu and Sinc, 2021, p. 15).

In our opinion, it is natural to be so, because the purpose of the criminal
process is to find out the truth, or from the moment of the existence of a final and
irrevocable decision, its enforcement naturally follows, a situation that no longer
entails the presumption of innocence, because it has been overturned and legal
liability has been incurred.

Also, the content of paragr. (2) represents an element of novelty in the
Romanian Criminal Procedural Law, by which the in dubio pro reo principle is
given legal value, applied, with weighting, in the previous judicial practice of the
Criminal Procedure Code.

From the point of view of Professor Anastasiu Crisu, there is a doubt only
when, from the corroboration of the evidence, the guilt or innocence of the person
in question cannot be determined with certainty (Theodoru and Moldovan, 1969,
p. 123). From the perspective of George Antoniu, this principle should not be
interpreted as a privilege or an allowance of the law to exempt the judicial body
from evidentiary efforts, but is a procedural remedy when all means for
establishing the truth have been exhausted (Antoniu, 2008, p. 16).

An interesting opinion shows that "the presumption of innocence
represents a solution for the provisional situation in which the person accused of
committing a crime finds himself" (Tomulet, 2015, p. 46).

In the doctrine it is appreciated that art. 103 paragr. (2) from Criminal
Procedure Code (appreciation of the evidence) must be read in conjunction with
art. 4 of Criminal Procedure Code (Buneci, 2014, p. 5-6). Considering that the
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mentioned article emphasizes that the conviction is decided only when the court is
convinced that the charge has been proven beyond any reasonable doubt, we also
appreciate that these provisions are intended to complete the action table of the
principles related to the action value of the presumption of innocence. From the
perspective of art. 103 Criminal Procedure Code, the evidence does not have a
value established in advance by law and is subject to the free assessment of the
judicial bodies following the evaluation of all the evidence administered in the
case. In the light of this provision, there is no longer an a priori difference
established by the legislator between the statements of the witness and the
statements of the parties or the main procedural subjects (High Court of Cassation
and Justice, 2017, no. 169).

In another case, it was held that the administration of two means of
evidence, following which contradictory conclusions were formulated, does not
determine, ex ante, the removal of the second act from the evidential body, but
both must be examined and interpreted through corroboration with the other
evidence in the case file (High Court of Cassation and Justice, 2014, no. 2891).

We note that the Romanian legislator's option for the in dubio pro reo
principle in the Criminal Code, raises the presumption of innocence to the rank of
norm with the value of a fundamental principle, since any doubt the judicial body
has in forming its own conviction, after the administration of all the evidence in a
criminal case, it will be interpreted in favor of the suspect or defendant.

The judicial interpretation of the provisions of the law shows that "The in
dubio pro reo rule is a complement to the presumption of innocence, an
institutional principle that reflects the way in that the principle of finding the truth
is found in the matter of probation. It is explained by the fact that, to the extent
that the evidence administered to support the guilt of the accused contains
doubtful information precisely regarding the guilt of the perpetrator in relation to
the imputed act, the criminal judicial authorities cannot form a conviction that
constitutes a certainty and, therefore, they must conclude in the sense of the
accused's innocence and acquit him" (Criminal decision of the Alba-lulia Court of
Appeal, 2018, no. 319). In the same sense, it was noted that the provisions of the
Criminal Procedure Code made the transition from "the principle of free
assessment of the evidence and the principle of the judge's free or intimate
conviction to the standard of proof beyond any reasonable doubt. (Idem). In the
same interpretation, it is noted that the in dubio pro reo rule is a matter of fact,
which is based on the high professional standards of judges, which aims to obtain
certainty through decisive, complete, reliable evidence, able to reflect the
objective reality and reconstructed with the help of evidence” (Idem).

Last but not least, in the saraband of legal correlations, we also stop at art.
83 Criminal Procedure Code, which establishes the rights of the accused or the
suspect. Nicolae Volonciu concludes that, only the law can grant the legal
guarantee by which it ensures that no one will be held criminally liable and
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subject to discretionary sanctions”. Complementarily, it is emphasized that the
role of the presumption of innocence is to be "the basis of all procedural
guarantees related to the protection of the person in the criminal process".

The provisions of art. 83, lit. a) from Criminal Procedure Code, mentions
"the right not to make any statement during the criminal trial, drawing his
attention to the fact that if he refuses to make a statement he will not suffer any
adverse consequences, and if he makes a statement these can be used as evidence
against him" .

The article refers to the defendant, who undergoes a transformation, in the
sense that he loses the exhaustive palette of rights provided as a free person to be
guaranteed only procedural rights during the criminal action (Tudor, Barbu and
Sine, 2021, p. 263).

As it is about the criminal action and the rights of the defendant, the
normative prescriptions have the generic name of "right to defense - art. 10, which
leads to the organization and conduct of a hearing - art. 109 para. (3); the
preventive measure of detention - art. 209 para. (6); resolution of the proposal for
preventive arrest during the criminal investigation - art. 225 para. (8); preventive
arrest of the defendant in the preliminary chamber procedure and during the trial -
art. 238; informing about the accusation, clarification and request - art. 374 para.

(2).

Lit. a), was introduced when the Criminal Procedure Code was amended
by Law no. 255/2013 and enshrines the right to be informed about the act for
which he is being investigated and its legal framework. In the doctrine, it has been
appreciated that this provision is interpreted in relation to the regulations of the
right to freedom and security - art. 9, the right to defense - art. 10 related to the
organization and conduct of the hearing - art. 108, order to maintain the detention
measure - art. 209 paragr. (17) and house arrest - art. 218 para. (4), of preventive
arrest - art. 228 paragr. (2), of bringing to the notice of the quality of the suspect -
art. 307, when initiating the criminal action - art. 309 paragr. (2). Correlatively,
the provisions of art. 83 lit. b) and c¢) which are incidents in the stages already
mentioned, including those aimed at carrying out specific procedures such as
listening - art. 109, recording of statements - art. 110, the hearing of the protected
witness - art. 129, protection of attorney-client confidentiality - art. 139 etc. The
right of the suspected or accused person not to make any statement is provided for
in the provisions of art. 10 from the Criminal Procedure Code with the marginal
name "Right to defense”, where in paragr. (4) states that "Before being heard, the
suspect and the accused must be advised that they have the right not to make any
statement".

If the criminal investigation bodies heard persons suspected of having
committed acts provided for by the criminal law, without ordering the
continuation of the criminal investigation, according to art. 305 paragr. (3) from
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the Criminal Procedure Code, and informing them that they have acquired the
quality of suspect, the rights they have, the facts for which they are being
investigated and their legal status according to art. 83 from the Criminal
Procedure Code, and not recording statements on standard forms for the suspect,
but in minutes, then the latter have no probative value, because they violate the
provisions of art. 198 from the Criminal Procedure Code, to be respected art. 83
from the Criminal Procedure Code, the recording of the statements of the
perpetrators in minutes by the criminal investigation bodies could have constituted
evidence if they had been informed that they were suspects before being heard.
On the contrary, the recorded statements were rejected, finding relative nullity
according to art. 282 paragr. (1) from the Criminal Procedure Code, abolishing the
minutes and removing the damage caused to the defendants (Galati Court of
Appeal, December 22, 2015, minute of conclusion).

Then, the rejection by the prosecutor of the defendant's request to rehear
the witnesses heard before being notified about the suspect status assigned to the
case was assessed as a violation of the right to defense and the right to a fair trial
(Tudor, Barbu and Sinc, 2021, p. 338).

In the context in which the criminal facts that were the subject of the
criminal complaint were not analyzed, the judge of the Preliminary Chamber
noting the existence of elements that are of a general nature, which are not based
on an effective, necessary and absolutely mandatory investigation to identify and
verify the elements in fact and the conditions of the commission of an act
provided by the criminal law, we are in a situation that violates the presumption of
innocence. In such a case, the judge of the preliminary chamber must take note of
the omissions of the investigation and request the reopening of the criminal
investigation. Thus, the criminal investigation bodies are obliged to comply with
the provisions of the law during the criminal prosecution phase and the
administration of any evidence to clarify the factual situation and find out the
truth (High Court of Cassation and Justice, 11 June 2020, Conclusion no. 211).

In the doctrine, it was held that the preventive arrest procedure does not
fully meet the standards imposed by the presumption of innocence in Criminal
Law. The author has in mind the omission of the Romanian legislator to make an
obvious differentiation between the measure of preventive arrest and house arrest
and the presumption of innocence (Rusu, 1997, p. 119). Thus, it is noted that "a
person arrested preventively or at home, or against whom judicial control has
been ordered, should not be regarded as a guilty person, against him there is only
a reasonable suspicion, based on evidence, that he has committed a crime
(Drimbu, 2019, p. 197). The court ruled in the opposite direction, which held that
"the measure of deprivation of liberty of a person can be ordered when there are
plausible reasons that a crime has been committed or there are solid reasons to
believe in the possibility of committing new crimes, being thus necessary to
protect public order, the rights and freedoms of citizens, as well as the conduct of
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the criminal process in good conditions" (Bistrita-Nasaud Court, October 16,
2007, criminal decision no. 86R).

Lit. ¢) of art. 83 of Criminal Procedure Code enshrines the defendant's
right "to have a lawyer chosen, and if he does not appoint one, in cases of
mandatory assistance, the right to have a lawyer appointed ex officio".

This normative provision must be viewed in the light of art. 8 paragr. (2)
lit. b) from Directive (EU) 2016/343, according to which if a person is absent
from his own trial then a series of minimum conditions must be met in order to
ensure the right to a fair trial. It is about informing the suspect or accused person
about the process, to be represented by a lawyer chosen or appointed by the state.
The Romanian Criminal Procedure Code establishes that the defendant must
appoint a chosen defender or an attorney, who can appear at any time during the
trial. In the doctrine, it was found that "the Romanian legislator excludes the
possibility of appointing a defense attorney ex officio by the court"”, appreciating
that "such a provision is normal, the Romanian law being more complete and
ensuring in a more efficient way the observance of the right to a new process"
(Rusu, 1997, p. 119).

Regarding the Criminal Procedure Code, art. 99 paragr. (2) unequivocally
establishes that the accused is not required to prove his innocence.

Also, art. 103 paragr. (2) from the Criminal Procedure Code, orders
conviction only when the court is satisfied that the charge has been proven beyond
reasonable doubt.

As far as we are concerned, we appreciate that there is another article from
Criminal Code which completes the legal picture of the collateral consequences of
the presumption of innocence on Romanian law. It is about compromising the
interests of justice, art. 277 Criminal Code, Special part. This legal institution is
relatively young in Romanian law, having been introduced with the Criminal
Procedure Code of 2009. However, in comparative law we find similar
criminalizations (for example, art. 379 bis of the Italian Penal Code, art. 466 of
the Spanish Penal Code or article 371 of the Portuguese Penal Code).

The Romanian legislator decreed in art. 277 paragr. (1) the standard
offence, and in para. (2) and (3) two mitigating options. Thus, paragraph (1)
establishes the prevention of the leakage of confidential information regarding the
criminal investigation. In our view, the purpose of criminalizing this offense is
closely related to the presumption of innocence. Such a situation, in which
information can be disclosed, can lead to the difficulty or even the impossibility of
administering some evidence (We are considering the situation in which the
address of a home for which it was authorized is disclosed and a home search is to
be carried out or where they will informative-operative investigations took place),
under the consequence of affecting the act of justice.
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Related to the mitigated versions of the crime, we believe that they have
the role of ensuring the fairness of the criminal process, protecting the
presumption of innocence by prohibiting the disclosure of evidence from an
ongoing criminal case, preventing the formation of erroneous or subjective
opinions about to the guilt of the suspect. Thus, removing a piece of evidence
from the entire evidentiary file and bringing it to the public's attention can lead to
a wrong conclusion on the guilt or innocence of the accused, a conclusion that
sometimes can hardly be changed (Toader, Michinici and Crisu-Ciocinta, 2014 ,
pp. 446-447).

CONCLUSION

In our opinion we agreed that the presumption of innocence mainly refers
to situations where the deed attributed to a person has criminal connotations
(Muraru and Tanasescu, 2019, p. 195).

However, the dynamics of law brought to the fore other situations in which
the presumption of innocence expanded its scope.

As we have shown, the extended concept of the rule of law sums up the rule
of law, the principle of legal stability and security, respect for human rights.
Elements subordinated to them are the rights-guarantees, among which the
presumption of innocence represents the binder of procedural rights (Toader,
2013, p. 165-166).

In short, it is about a series of key elements, which have been retained in
the jurisprudence of the courts regarding the resonance of the presumption of
innocence with a series of elements of the criminal procedure, such as the right to
a fair trial, the principle of incriminating yourself alone, speeding up deadlines,
overturning evidence, etc.

These, viewed from the perspective of human rights, are positioned in a set
of principles, procedures, mechanisms, being specific to national, regional,
international, universal law.

Under these conditions, the presumption of innocence - an universal human
right, a guarantee of constitutional rank - has become a national norm, with
direct and immediate legal effects on the population and state bodies.
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Abstract
In this paper, we want to identify the general rule regarding the moment
when the legal norm enters into force: the moment of publication of the normative
act in the official gazette or three days after bringing the normative act to public
knowledge through publication?
In the following we will investigate what emerges from the spirit of the legal
norms in the matter.
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INTRODUCTION

First, we would like to clarify the terminology in the matter.

Thus, the renowned professor G. Cornu in his extensive work
“Vocabulaire juridique” shows that the term “vigor” comes from Lat. “vigor”
which meant “in full force”. Also, in a first sense, the same author shows that the
expression “in force” means “binding force” and in a more precise sense,
particularly, with reference to a (written) normative act, it denotes the period of
time in which the text it has “the vocation to be effectively applied” (G. Cornu,
2014, p.1074).

In the same sense, the doctrine (1. Santai, 2009, p.115) defines this phrase
as the obligation of the legal norm for all legal subjects that fall under the scope of
the legal provision.

1. THE BASIC PRINCIPLE. EXCEPTIONS
In the spirit of Law no. 24/2000 emerges the general principle that the rule
of law begins to produce binding legal effects from the moment it is brought to
the attention of all individuals through publication, regardless of the method:
printing or posting on the website, except for situations in which the final
provisions of the normative act, another later date regarding its entry into force is
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provided.

If the normative act has not been brought to public knowledge, according
to the method imposed by law, it is considered as non-existent.

The Official Gazette of Romania (Law no. 202/1998) represents the
official “newspaper” of our state in which, in Part I, the normative acts of the
central public authorities® are published.

The Official Gazette is under the authority of the Chamber of Deputies,
which is also its publisher (art. 1 para. 2 in conjunction with art. 2 par. 1) and
carries out public activity of national interest (art. 1 par. 3).

The Autonomous Directorate “Monitorul Oficial” has the obligation to
edit the Official Gazette both in printed format (for a fee) and in electronic format
(online), which can be accessed from the official website “free and at any time,
permanently”.

Each publication is identified by number and date of publication (day,
month, year).

An element of novelty in the current legislation is the regulation, by the
Administrative Code (G.E.O. no. 57/2019), of the legal institution of the Local
Official Gazette in which the acts of decentralized and autonomous local public
authorities are published.

We will explain further, complying with the hierarchy of normative acts,
for each individual legal norm, the moment of entry into force, according to the
framework regulation in the matter, namely Law no. 24/2004.

As for the Constitution of Romania, the Constituent Assembly adopted it
on November 21, 1991, to be published in the Official Gazette of Romania on the
same day and to produce legal effects (becoming binding) on the date of its
approval by referendum (art. 153 of the Constitution of Romania revised and
republished), respectively on December 8, 1991.

After the revision of the Romanian Constitution for the purpose of
Romania’s accession to the European Union, in 2003, a term of 3 days was
introduced for laws (stricto sensu — as normative legal acts of the Parliament),
between the moment of their publication in the Official Gazette of Romania and
the moment when they begin to produce legal effects, or, if it was mentioned in its
text®, another subsequent moment of entry into force (art. 78 of the Constitution of
Romania, revised and republished — and the normative acts of the European Union
have a reasonable term of entry into force of 20 days from the date of publication
of the EU normative acts in the Official Journal of the EU, see in detail I.-N.

! The expression “public authority” is defined by the legislator as “the state body or of the
territorial-administrative unit that acts as a public authority to satisfy the general interest” (art. 5
para. 1 let k) of the G.E.O. no. 57/2019 on the Administrative Code, published in the Official
Gazette of Romania, Part 1, no. 555/5 July 2019).

2 Before the revision, the Romanian Constitution adopted in 1991 provided in art. 78 that the law
begins to have legal force from the moment of publication or at a later time provided in its text.

14



THE PRINCIPLE OF PUBLICITY OF THE NATIONAL NORMATIVE ACTS.
LEGAL EFFECTS
Militaru, 2017, pp. 129-146; E.-N. Valcu, 2012, pp. 42- 43).

Concrete example: Law no. 265/July 22, 2022, regarding the trade registry
and amending and supplementing other legal instruments applicable to the
registration with the trade registry. The legislator provides that this law produces
legal effects 4 months from the date of publication in the Official Gazette of
Romania, except for certain articles that enter into force 3 days after publication, a
term provided for by the Constitution of Romania, revised and republished (art.
78).

The Romanian Constitution also provides that the Parliament can, through
an enabling law, empower the Government to issue simple ordinances (art. 115
para. 1-2). These normative acts, being legislative acts, by virtue of legislative
delegation (art. 115 of the revised and republished Romanian Constitution), have,
by way of symmetry, the same regulation as that of the law as regards the moment
when they begin to produce legal effects (art. 12 para. 1 of Law no. 24/2000),
respectively 3 days from the date of their publication in the Official Gazette of
Romania if no other term is provided in its text.

We believe that the legislator introduced the term of three days so that the
subjects of law, participating in the legal relations, have enough time to know its
text. This term is carried out at 24°° hours and is calculated on calendar days and
not working days.

In exceptional situations, the Government by virtue of art. 115 para. 4 may
adopt emergency ordinances, which, given the celerity of the regulation, will start
to have legal force as soon as they have been published in the Official Gazette of
Romania and only after they have been submitted for debate “in emergency
procedure” to one of the Parliament’s Chambers, which has the authority to be
notified in such situations (according to art. 115 para. 5 of the revised and
republished Romanian Constitution), except for the situation when another
moment is mentioned in their text (art. 12 para. 2 of Law no. 24/2000).

A wide variety of normative acts apply the principle of publicity, in the
meaning that they begin to produce legal effects as soon as they are published in
the Official Gazette of Romania, only if no other term of entry into force is
mentioned in their text, namely: all other normative acts of the Parliament, of the
central autonomous public authorities (the Supreme Council of National Defense,
the Court of Accounts, the People’s Advocate, the National Bank of Romania, the
Legislative Council, etc.), those issued by the specialized central public
administration bodies, the Prime Minister’s decisions (unclassified), the orders
and instructions of the ministers, etc. (art. 12 para. 3 of Law no. 24/2000).

The same law provides, in art. 11 para. 2 lit. a-b, that there are certain
normative acts exempted from publication in the Official Gazette of Romania,
such as those issued by the Prime Minister (classified decisions, according to the
law) and by the autonomous administrative authorities and specialized central
public administration bodies (normative acts and individual classified acts,
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according to the law), the legislator not specifying when they produce legal
effects.

We mention, as far as the orders of the prefect with a normative character
are concerned, that for their entry into force the new legislator omits to mention
where exactly are they published, specifying only that “they are published
according to the law”, that “they become mandatory from the date of bringing to
public knowledge” and immediately bring it to the attention of the relevant
ministry (art. 275 para. 3-6 of the Administrative Code). In this situation,
however, we understand, to cover this legislative void by interpretation, applying
the analogy of the law, in the sense that they begin to produce legal effects after
they are made public in electronic format and on the official website of the
institution of the prefect of each county, as we will see further on that happens
with the normative acts of the local public authorities.

Thus, the decisions of the County Council, the provisions of the President
of the County Council, the decisions of the Local Council, the provisions of the
Mayor, as acts of local public authorities, are published, according to art. 197 of
the Administrative Code, for public information, online in the Local Official
Gazette and in electronic format.

Art. 1 para. 1 of the Annex 1 of the Administrative Code, which regulates
this new legal institution, provides that on the webpage of each administrative-
territorial unit, in the right part of the opening page of the website, it is mandatory
to mention a label with the name Local Official Gazette.

Being a novelty, this newly regulated legal institution in the sphere of
citizens’ accessibility to the normative acts of the local public administration
authorities, we continue to expose what the legislator provides regarding the Local
Official Gazette. According to art. 1 para. 2 of the Annex 1 of the Administrative
Code, by entering the main label, with the mentioned name, six other sub-labels
are opened, of which we specify only those that are of interest for our study,
namely: the label where the normative acts of the deliberative public authority are
posted, namely the decisions of the Local Council and those of the County
Council, as well as the label where the normative acts of the executive authorities
are posted, namely the provisions of the Mayor and those of the President of the
County Council.

Each issuer of normative acts has the obligation to number its normative
acts in the order of the date of their adoption, for each calendar year.

2. LEGAL EFFECTS
It should be noted that from the moment of making it known, through the
publication of the legal norms, “no one can be considered ignorant of the law”
(“nemo censetur ignorare legem”), that is, no one can invoke ignorance (thec-
absence of knowledge) in his defense or his error in law (inaccurate knowledge)
(I. Deleanu, 2005, p. 138; I. Deleanu, 2001, pp. 72-73, 1. Radulescu, 2013, p.
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105), being binding on all equally.

This principle, although not regulated by the legislator (written), is
respected and applied as a custom, since laws are created to be appropriated and
respected, meaning only that “the law has binding force towards all, even towards
those who have ignored it", (I. Deleanu, 2005, pp. 139-140) who could avoid legal
liability by citing ignorance or the error committed.

Since there is no actual possibility to know the entire legislation, this Latin
adage is complete fiction (I. Deleanu, 2005, pp. 139; I. Deleanu and V.
Margineanu, 1981, p. 166). But this is the role of legal fictions to be bridges to the
progress of law, an indexical reality being put in place of an existing reality (N.
Popa, M-C. Eremia, S. Cristea, 2005, p. 194), in order to achieve the goal of law
and namely the social order (N.-E. Buzatu, A. Pdiusescu, 2011, pp. 286-291; T.
Avrigeanu, 2017, pp. 7-32).

It is considered that, from the moment of publication in the Official
Gazette of Romania, respectively the Official Local Gazette, the normative acts
are considered opposable to all, thus operating an absolute, irrefutable
presumption of knowledge of the law (1. Deleanu and V. Margineanu, 1981, p.
167), deduced from the constitutional texts themselves (art. 78 corroborated
with art. 1 para. 5 of the Romanian Constitution).

Moreover, Law no. 57/March 31, 2021, which regulates differently in
terms of online access to the official state publication by all interested persons,
until then the normative act being available online for only 10 days for reading
only. Thus, the electronic format is available free of charge, freely and
permanently, for all users who are interested in saving, distributing and printing
normative acts from this program (art. 18 para. 2 of Law no. 202/1998).

All these legal norms once entered into force produce legal effects until
they are modified, supplemented or repealed by a new legal norm, thus written
legal norms have a great advantage of fixity and legal security (M. Djuvara, 1999,
p. 316) (i.e., it is predictable in its application).

M. Djuvara opines that “No matter how bad the law is, if it is precise and
known, it can be an advantage” (M. Djuvara, 1999, p. 316).

CONCLUSIONS

The published legal norms have binding legal force towards everyone,
even towards those who invoke their ignorance or committed error (I. Deleanu,
Ghe. Buta, 2012, pp. 146-150), but in doctrine it is considered that a system of
“truly scientific” law cannot completely remove all the circumstances that made
it possible to not know the law for reasons not attributable to the subjects of law
(I. Deleanu, V. Margineanu, 1981, p. 171).

® This absolute presumption is in fact a legal fiction, since it is outside the system of legal
presumptions and no norm of objective law enshrines it as such.
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However, two exceptions to this rule are allowed (N. Popa, M-C. Eremia,
S. Cristea, 2015, p. 150).

First of all, the Theory of Law accepts the invocation of ignorance of the
law, when a part of the territory remains separated/ “isolated” from the
contents/whole of the country, due to a major force* (A-V. Petrea, 2020, online).
The legal norm, in such situations, cannot be known for objective reasons, and not
because of negligence or personal ignorance.

Secondly, the legislator admits that, in matters of contracts, civil and
commercial, it is possible to invoke the error of law, by the person who did not
know the consequences that the effects of the legal norm result in concluding a
contract, being able to demand its cancellation. In the case of contractual
relations, it is necessary to know whether, in relation to that contract, the will of
the contracting parties was valid or was flawed (I. Deleanu, 2004, pp.38-61; N.
Popa, M-C. Eremia, S Cristea, 2015, p. 150). Art. 1207 para. 3 of the Civil Code
states for the first time the error of law, defining it as essential for the conclusion
of the contract on a determined rule of law, relative to the will of the parties.
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Abstract

The purpose of the present article is to bring general information
connected to the human rights. We all know the fact that in the traditional
international law, the protection of the human rights through international
actions was not to be found. The concept of the international law of the human
rights appears only in the second half of the 20th century, and thus matters
connected to acknowledging and respecting them become problems of
international interest and they do not depend exclusively only on the internal
jurisdiction of the states.

Romania admitted, appreciated and regulated the citizen’s rights as well
as the theories that argumented their existence and also it has ratified the
majority of the universal and European treaties concerning the human rights.

Key words: individuals, states, fundamental rights, conventions.

INTRODUCTION

After the Second World War two processes that had a significant role in
the appearance of some fundamental rights recognised as belonging to people,
evolved in a parallel way. We take into account the Charters and the international
conventions regarding the human rights, recognised in some continental
constitutions. In both cases the question that arose was if the norms concerning
the human rights were also applied to the relation between people.

In 1984 the General Union of the United Nations adopted and proclaimed
the Universal Statement of the Human Rights.

Elenore Roosevelt, the chairman of the commission that elaborated the
Universal Statement of the Human Rights, shows that the human rights must be
understood through the person’s world, through the immediate frame of his life
(the place where he lives, the place where he works or studies, etc.) If the human
rights do not take into account the above mentioned, they are meaningless.
Without the citizens’ concentrated action to ensure these rights in their lives, the
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signs of progress in the universe in which they live will be searched in vain. (K.
Vasak,1978, p.375).

However, the direct applicability of the legal relation between persons
through the provisions comprises in the Universal Statement of the Human Rights,
remains doubtful. The Universal Statement of the Human Rights is not a treaty, it
was adopted by UN General Assembly as resolution thus it does not have
compulsory power.

So, we may state, that the Universal Statement of the Human Rights, has
more likely represented a reference model for what came next, regarding the
protection of the human rights on European level in the international context.

In what the Constitutions that appeared after the Second World War are
concerned, it may be said that they brought up the transition from the concept of
the individual, perceived as an abstract subject, to a person whose rights are
recognised, the person being understood not abstractly speaking, but as a real
individual with social and biological needs.

The Charter of Fundamental Rights of the European Union is considered
to be the document with the greatest impact on the European Community. Thus,
this has defined, in the best way possible, the concept of human’s fundamental
rights protection and has traced the best direction for the states belonging to the
European Union, when it comes to the process of national law making of this
aspect.

Romania is a party to numerous international treaties specialised in human
rights, among which we mention:

a) Universal International Treaties having a general value

Romania is a party to all the treaties comprised in this category, as it
follows: International Covenant on Civil and political Rights, here also being
included the two Optional protocols to the Pact as well as the International
Covenant on Economic, Social and Cultural Rights.

b) Specialized international treaties

The main international treaties of a specialized nature are: The Convention
for the Prevention and punishment of the crime of Genocide ratified in 1950; The
Convention for the Suppression of Trafficking in Human beings and the
exploitation of prostitution of others, ratified in 1954; The Convention on the fight
against discrimination in Education, ratified in 1964; The Convention on the
Rights of the child, ratified in 1990; The Convention on the status of Refugees,
ratified in 1991.

c) Regional international treaties of general value: The Convention for the
Protection of Human Rights and Fundamental freedoms (European Convention on
Human Rights) including its amending and additional Protocols; The revised
European Social Charter, ratified in 1999
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d) Specialized international regional treaties: The European Convention
for the Prevention of Torture and inhuman or degrading punishment or treatment,
ratified in 1994; The Framework Convention for the Protection of National
Minorities ratified in 1995 ( Romania was the first one that ratified it).

Of all the above-mentioned treaties, the one that had and still has a
significant impact in the national juridic order is The European Convention of the
human rights. (Corneliu-Liviu POPESCU, 2000, p.251-256).

The compliance of the human rights represents for Romania and for the
European Union, a priority of external politics. Romania ratified the European
Convention on Human Rights on 20™ June 1994. This has paved the way of the
individual petition for ECHR made by Romanian individual and legal persons. In
order to be accepted in the European Union, Romania had to comply with the
Copenhagen criteria, criteria that also comprise the human rights.

Today, as a member state, Romania, belongs to a group that wants to be a
model, internationally speaking, regarding the exemplary protection of the human
rights and it requests to its partners to follow this path.

Romania has ratified the majority the European and universal treaties
concerning the human rights.

According to the 20" article of Romanian Constitution: “The constitutional
provision on citizens’ rights and freedoms will be interpreted and applied in
agreement with the Universal Statement of Human Rights, with the pacts and the
other treaties to which Romania belongs. If there is any disagreement between the
pacts and treaties regarding the fundamental human rights, at which Romania
belongs, and the internal laws, the international regulations will come first,
excepting the case when the Constitution or the internal laws comprise more
favourable dispositions.

Being a member state in the “European Convention for protecting the
human rights and the fundamental freedom”, Romania obeys the jurisdiction of
the Human rights European Court in Strasbourg. Also, within the European
Union, Romania signed in December 2007, the Lisbon Treaty that contains “The
Charter of Fundamental Rights”.

The Romanian Constitution ensures, in equal measure, the right to life and
mental and physical integrity (article 22), the right of defence (article 24) and
consciousness or speech freedom (articles 29 and 30). The European Convention
on Human Rights also enshrines the right to freedom and safety (the 5" article)
freedom of assembly and association (article 11). Regarding the civil or political
rights, Romania is a party to the two documents adopted within UN: “The
International Covenant on Civil and Political Rights” and “The International
Covenant on Economic, social and cultural Rights”.

Romania has also proven that the attention given to the minorities’ rights,
to ways to assert and protect ethnic and cultural identities, is the way to stability,
peaceful coexistence and social development, our country has established the
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institutional and legislative mechanisms through which the ethnic minorities’
rights are ensured.

Our country has made progress when it comes to promoting and defending
the human rights, progress that was appreciated by the majority of the delegations
present when the national report regarding the respect of the human rights in our
country was presented, within the universal periodic examination made by UN
Human Rights Council.

CONCLUSIONS
As we all know, respecting the human rights has become one of the
conditions that Romania had to fulfil in order to be accepted in EU, but in the
same time it also represents one of the principles that governs the EU’s external
relations. This principle has to go beyond simple statements and become a reality
that is imposed with power and which must govern the relation between the states
not only at a European level but also at international level.
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Abstract

The phenomenon of bullying in educational institutions represents a threat
to the entire educational endeavor and can manifest itself both physically and
verbally, socially or online. The protagonists of bullying are: the aggressor, the
victim and the observer. The typical profile of the aggressor is that of an irritable
person, with poor self-control, vindictive, rigid, and the typical profile of the
victim is that of a vulnerable, silent, solitary, insecure person, there being the
submissive and defiant victim category. The effective prevention of bullying
actions is possible in a multidisciplinary team effort, and the process must take
place on multiple levels: individual, family, school, class, relational, curricular,
by involving all professional and civil organizations, interest groups and
companies that have a relationship with the school and students, including social
services and organizations dealing with health and crime.

Key words: bullying, cyberbullying, aggressor, victim, prevention.

INTRODUCTION

The phenomenon of bullying was always present in the dynamics of
students, aggressions often being "hidden"*, and with the advent of the Internet
and implicitly of e-mail, messenger and social networks, the phenomenon took on
a new dimension, which aroused intense interest scientific and social.

Bullying is one of the biggest threats to children's educational and personal
development, and today's schools and society as a whole are increasingly talking
about adolescent aggression and the harm it causes.

! palaghia,C., The phenomenon of school bullying. Victimological and criminological perspectives
in University Journal of Sociology, 1, 2019, 121

24


https://www.ccdsara.ro/ijlso
mailto:prof.bucur@gmail.com
https://orcid.org/0000-0001-8904-0436

Mihaela-Corina BUCUR

There are serious forms of violence that occur within the school, acts that
are rarely sanctioned and that escape judicial denunciation, considered both brutal
and chaotic aggression, and the repetition of several stressful events.

Bullying is not an individual characteristic, but rather a social strategy in
the school community, the purpose of which is to gain peer acceptance, to gain
dominance, and ultimately to own certain resources.

Between 15% and 20% of students frequently bully other classmates and
between 15% and 25% of students have been bullied at school because of race,
gender, religion, sexual orientation or disability?.

Worryingly, 25% of teachers see no problem with bullying or humiliating
behavior among students, and therefore only intervene in 4% of bullying cases;
more than 60% of students say that adult intervention is rare and unnecessary, and
they fear that by telling them, they will be bullied even more in the future®.

The proportion of bullied students, like the proportion of bullying
participants, decreases significantly with age. Therefore, victimization is more
common among primary school students than in high school classes.

In a meta-analysis involving 28 studies, a significant but weak correlation
was found between students' socioeconomic status and certain roles in bullying.
Low socioeconomic status was associated with a higher risk of becoming a bully
or victim, with early experiences (parental neglect, abuse) playing an important
role. The protective power of higher socioeconomic status comes from easier
access to intellectual resources (general and specific knowledge, norms, values,
problem-solving ability), which support the development of social skills and
coping strategies, reducing the likelihood that the child will have relationships
problems with colleagues. The results draw attention to the fact that the lower
material situation of families in our country can be considered a risk factor in
itself in terms of peer bullying®.

In 1998, the World Health Organization carried out an international
survey: "Health behavior of school-aged children”, on 15,686 students from the
6th grades. 29.9% of students in the sample reported being involved in bullying -
13% as aggressors and 10.6% as victims of bullying, 17% of students reported
being bullied during the researched period, 19% mentioned having former
aggressors.

2 palaghia, The phenomenon, 125
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1. THE CONCEPT OF ,,BULLYING”

Criminologists use the term "terrorism"® to refer to bullying, that is, to the
situation where there is a report of persecution in which the bully bullies,
humiliates and deprives a particular student, and repeated bullying becomes terror.

Dan Olweus first developed a definition of bullying in 1978, delimiting
with this type of behavior the situation in which a person or a group causes or
intentionally tries to harm another person, the victim being subjected to aggressive
actions of injury, persecution, bullying repeatedly and over a long period of time.

Olweus distinguishes between: "rough play”, "real fight" and "bullying”.
In rough play, children are friendly, there is a relative balance of power in their
relationships, no intent to harm is present, and the disposition is "friendly,
positive, and reciprocal™ (eg: situations where they struggle to recover a ball,
when "they can happily engage in rough play"). The real fight belongs to children
between whom there is no friendship, but there is a balance of forces, and this
situation is characterized by spontaneous and unrepeated behavior, but the
intention to do harm is present, the mood is negative, tense and aggressive (for
example: when a conflict on the field of play, after a competitive match and the
opponents are involved in a real fight)®.

Bullying actions represent an aggressive exercise of power over another
person, having the following characteristics: it is a deliberate, repeated
phenomenon; the children involved are usually not friends, but there is an
imbalance of power and resistance between the actors of this type of behavior; the
intention is to harm the other and the behavior of the aggressor differs from that of
the victim.

Bullying includes three "key elements: intent to harm, power imbalance,
and repeated aggressive actions or threats"’. Children who bully may do this
continuously, hurting others without feeling remorse, regret or pity.

It is important to make a conceptual distinction between rudeness,
meanness, violence and bullying so that teachers, school counselors, school
administrators, the Police and all professionals who work with young people,
parents and children know "what to look out for and when to intervene"®.

Unlike aggressive behaviors, which appear spontaneously in children as a
result of intense emotions (e.g. anger, frustration, fear, etc.) and are eliminated as
the intensity of emotional experiences decreases, bullying behaviors do not
disappear by themselves, representing a relationship problem, which always

5 Palaghia, The phenomenon, 121
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requires a solution that involves changes in the relationships between the children
and in the group dynamics.

2. THE DIMENSION OF BULLYING

Bullying can manifest itself in a multitude of types®:

1. Direct physical, which includes, but is not limited to: physical assault,
hitting, spitting, slapping, pushing, injuring, obstructing, stabbing, crushing,
destroying or throwing personal items, stealing, threatening with weapons,
touching of a sexual nature;

2. Non-physical/direct/verbal, including but not limited to: insult,
mockery, offense, threats, yelling, sarcasm, insult, teasing, humiliation,
intimidation, nicknames, slander, refusal to comply with a request, transmission of
messages with homophobic or racist content;

3. Non-physical/direct/non-verbal, which includes, but is not limited to:
lewd gestures, intimidation, humiliation, tongue pointing, rolling eyes;

4. Non-physical/indirect/verbal, which includes but is not limited to:
persuading another person to insult someone, discrimination, racial slurs,
spreading bad rumors, manipulating friendships;

5. Non-physical/indirect/non-verbal, often hidden, difficult to identify or
recognize, carried out with the aim of destroying a person's social reputation;
includes, but is not limited to: deception with the purpose of placing the victim in
a situation of public humiliation or creating embarrassing situations, belittling,
intimidating, manipulating, moving or hiding personal belongings, deliberately
excluding from a group or a activities, rejection, social marginalization, silent
treatment, ostracism;

6. Cyberspace is, nowadays, the environment in which socialization takes
place, especially for children, which makes the presence of a new form of bullying
felt among students, cyberbullying, also called "cyber aggression”, hidden or
open, represented by bullying through digital technology (mobile phone,
computer, laptop, tablet), which includes but is not limited to repetitive,
intentional and harmful behavior: websites, blogs, emails, blogs, posts, messages,
images, movies with abusive/offensive content, deliberately excluding a child
from the online space, removing the password from personal accounts (email,
social media, etc.), publishing rumors about a person, threats, malicious remarks,
false statements about the victim's personal information. Cyberbullying generates
virtual intimidation, whereby a person is tormented, harassed, humiliated, placed
in an unpleasant situation or victimized®.

® palaghia, The phenomenon, 125
19 Onofrei, L, Violenta in spatiul public. Derapaje ale comunicarii, lasi, Editura Fundatiei
Academice AXIS, 2015, 162
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In the online environment, the aggressors are "protected” by creating fake
accounts behind which they hide their identity; the weak, who can be victimized
in real space, "can turn into ferocious aggressors in virtual space™".

3. THE ACTORS OF BULLYING IN THE SCHOOL ENVIRONMENT

Bullying affects a large number of children and young people from all
socioeconomic backgrounds and shows a strong correlation between: bullying
behaviors and negative psychosocial functioning characterized by: low self-
esteem, high levels of depression, anxiety, feelings of loneliness, suicidal ideation
and high rate of school absenteeism.

In a study of 4,000 Norwegian middle school students, it was found that
the role of reactive (spontaneous) bullying in the victimization of others is
decreasing, and that of proactive bullying in the case of aggressors is increasing.
This means that school bullying in the early years is more likely to be committed
out of anger, but the older bully acts more "in the cold": bullying therefore
becomes a basic social strategy over time; the roles - including that of the victim -
become more and more fixed*. The indirect/contact bully is often a popular
person with high social intelligence who can manipulate their peers.

The main participants in bullying actions are: the aggressor, the victim and
the third party, the observer. But, in addition to these protagonists, attention was
also paid to a "mixed" type®, who moves between the role of abuser and that of
victim. Thus, perpetrators and victims are not two distinct, radically different
groups, but there is an overlap between them. Students with higher aggression can
be aggressors, but they can also be victims.

The victim of bullying gives an aggressive response to victimization, that
is, he himself begins to abuse others. In the literature, this role player is referred to
as the "bully/victim" or "reactive bully”. Some researchers speak directly of an
"aggressor-victim continuum," referring to the fact that the victim who never
assaults others in any way is rarer. "Continuum™ refers to an alternation between
two roles and includes the continuity and change that this actor maintains in the
series of bullying events™.

The bully likes to have an audience; therefore, in 80-85% of bullying
incidents, other actors are also present. The bullying event can also be understood
as a demonstration of the aggressor's power, a repeated ritual, whose function is to
raise awareness of power relations and to reinforce them repeatedly in the
community. Witnesses are in a key position: they are the ones who could stop the
abuser if they convey to him that they do not recognize his power and disapprove
of his actions. But the majority of witnesses to bullying behave in a way that

1 palaghia, The phenomenon, 130
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perpetuates it rather than preventing it: 20-30% of those present support the bully,
25-53% are neutral, do not participate in the events in any way, and only 17-25%
are those who protect the victim in some way™. An insecure child may fear that he
also will become a victim.

It has been observed that, in school practice, boys are more exposed to
bullying than girls, both as victims and as aggressors, a marked trend especially in
the upper grades, where the number of bullied students is higher*®. Thus, it was
found that, among the 8,273 teenagers examined, six times more boys than girls
were classified as victims of bullying®’.

Bullying between girls is characterized by more subtle and indirect means,
such as manipulating friendships, spreading rumors and slander. It was also
discovered that the most widespread form of bullying in the school environment is
the verbal one. Over 50% of girls bullied were primarily bullied by boys and only
15-20% were bullied by both boys and girls. On the other hand, among boys,
more than 80% are bullied mainly by boys, with relationships between boys being
much harsher and more aggressive than those between girls®.

3.1. Profile of the aggressor in the school environment

According to Olweus, the typical aggressor is impulsive and has a positive
attitude towards violence. If it's a boy, he's usually stronger than the bullies. The
aggressor is prone to anger easily, has poor self-control, may exhibit vindictive,
rigid or compulsive behavior, may misjudge the intentions of others, has mental
problems, depressive symptoms, suicidal experiences, substance abuse, eating
disorders , deviation from the norm, has friends who are big abusers, starts dating
early, is aggressive towards partners, does not show compassion, has parents with
authoritarian style, parent-child communication is weak, has no role model in life;
come from a hostile environment, where they were abused as children; academic
performance and school adjustment are low.

Bullies have a strong need for dominance and power, they want to be in
control and see others in submission, getting satisfaction when they cause hurt and
pain to others; they often force their victims to give them cigarettes, money,
alcohol and/or other valuables, thereby gaining social prestige.

When a group of students engages together in bullying behaviors towards
another student, certain social/psychological mechanisms may occur, such as:
decreased control or inhibitions against aggressive tendencies, gradual cognitive
changes in the victim's perception of bullying, and diffusion of responsibilities; all

' Ibid., 380
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of these mechanisms explain why certain students, who are generally not
aggressive, may end up participating in acts of bullying®.

In families of abusers, inconsistent parenting/discipline, lack of
acceptance, lack of patterns of cooperation and constructive problem solving,
mental and physical abuse are more common. Regarding the social environment,
it represents a risk factor if the child joins a violent, deviant group®.

3.2. The profile of the victim of bullying in the school environment

Two types of victims are observed®:

1. The passive or submissive victim, who conveys to others through
attitude and behavior that he is an insecure person who will not react to bullying.
This type of individuals are weaker than their peers, both physically and
emotionally, have a low level of physical coordination, are weak in sports
activities, lack social skills, are passive, have low self-esteem, get angry and cry
easily, have difficulty defending themselves in front of others when attacked, can
communicate better with adults than with peers, have suicidal ideation, symptoms
of depression, anxiety, certain mental problems, low popularity, mood disorders
nutrition, they are quiet, withdrawn, insecure, joyless, underestimate themselves
and often have no friends®.

Because of bullying, the victim feels “anger, frustration, humiliation,
isolation, despair, and their mental state is affected; they show psychological and
somatic disturbances, they are no longer interested in school and often face
failure”*, may experience stress and negative feelings, anxiety and isolation
increase and a vicious circle of victimization develops. During bullying, the
power of the aggressor increases and that of the victim decreases®.

Victims usually have overly caring parents or teachers and therefore do
not develop strategies to deal with conflict situations. Most want the bully's
approval, even after the bully has rejected them, with some still trying to interact
with the bully®. Since they have no friends, they are drawn to their violent peers,
who satisfy their need for power through aggression. Of course, there are cases
where students can be victimized by their peers just because they are different,
with physical or mental disabilities, or belonging to a different religion or
ethnicity, etc., but there are cases where violent students focus on a particular
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classmate without a special reason, and the victim feels that something is wrong
with him and tends to blame himself.

2. Challenging victims are much less numerous and are characterized by
anxious and aggressive behavior, most of them being boys, who are often tempted
to react violently in situations where they are or feel victimized. Those in this
category have an angry temper, are hyperactive, have difficulty concentrating,
lack tact, have habits that irritate those around them, not having the ability to
develop relationships with children. and adults, including teachers, and may take
it out on younger children to work out their frustrations stemming from
victimization.

The student victim of bullying in the school environment usually goes
home with books, clothes or other objects destroyed, has unexplained injuries,
bruises or scratches, never brings his friends home after school hours, spends his
free time alone. He finds school unfriendly, even scary, seems afraid to go to
school, takes a longer or unusual route to school, has no appetite, has headaches
and/or stomach aches, especially after school from school, sometimes asks for
more money than parents usually give, is despondent, unhappy, depressed and
cries when he comes home from school, mood swings, irritable, often in a bad
mood, no he sleeps well, loses interest in school activities and, as a result,
experiences a decline in school performance; it may happen that they talk about
suicide or even have such attempts.

Victims of school bullying are more dependent on the protection of adults
and less safe than their peers. The more often the child is a victim, even in cases
of minor bullying, the more opaque, disorganized and violent the world seems to
him, his school performance is affected, absenteeism sets in, the risk of dropping
out of school, the desire to run away from school and/or home or even joining
delinquent groups.

Students who are victims of bullying often have problems with
concentration, difficulties with writing and reading, they often behave in ways
that can cause tension, some of them can be described as hyperactive, their
behavior can cause negative reactions from their peers.

Symptoms of post-traumatic stress can affect the overall development of
bullied students in the school space, as they become unable to establish healthy
relationships®.

Children and adolescents with disabilities, mental health problems, overweight,
from ethnic minority groups are at high risk of being bullied by their peers?.

**bid., 83-84
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4. CAUSES OF BULLYING

Bullying has causes at the individual, family, group, school and society
levels. So there is no single cause of bullying, but all these factors that lead to the
risk of a child or young person becoming a bully. Aggressive behaviors are linked
to other problem behaviors, including vandalism, fighting, drinking, truancy,
dropping out of school, and other antisocial behaviors?.

Both perpetrators and victims have significantly poorer psychosocial
adaptability.

Various school problems and more frequent drug use are more typical for
victims of bullying. Bullies have a higher risk of health-damaging behaviors such
as smoking, excessive alcohol consumption, or other risky behaviors®.

In some countries and regions, victimization is linked to family well-being,
with children from wealthier families having a much lower risk of becoming
victims of peer bullying®.

5. SHORT AND LONG TERM CONSEQUENCES

Researchers have discovered the existence of a link between the suffering
caused by bullying and certain psychological and social disorders: depression,
loneliness, general and social anxiety, reaching suicide attempts or even suicide.

Students - victims of bullying - are more marginalized, weaker, more
likely to smoke and drink alcohol. Bullies are more likely to drink, smoke and use
drugs, and are more likely to bring a gun to school than victims or other peers.

Successful bullying makes it more difficult for the bully to acquire socially
adaptive behavioral strategies®, so they are more likely to gravitate toward
deviant groups.

Bullying negatively affects the development of students' personality,
lowering their self-esteem, socialization; it can cause them psychosomatic
symptoms (headaches, sleep problems, stomach pains, enuresis, feeling tired,
other disorders in the functionality of organs, including the nervous system) and
various ailments; it can affect them psychologically (they become sensitive, lose
self-control, feel powerless) and behaviorally (they stop attending classes, their
attention is disturbed).

"Aggressive children are at high risk of becoming aggressive adults who
engage in physical violence and criminal behavior'®.

In a survey of 15,288 adults in England, it was found that those who were
bullies/victims at school were particularly at risk of becoming victims at work.
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29% of unemployed adults surveyed reported being bullied at least once during
their teenage years®.

Those who are able to learn more success strategies can break out of the
victim role, and those who are not can remain victims even into adulthood.

6. STATISTICAL DATA AT THE NATIONAL LEVEL

HBSC international research has been conducted in cooperation with the
World Health Organization for more than 30 years, with 44 countries currently
participating. In the study carried out in Romania*, the most recent nationally
representative data collection took place in 2014 among students in the 5th, 7th,
9th and 11th grades. The statistically processed sample size was 6,153 persons
and was drawn up using a stratified sampling procedure to ensure national
representativeness®.

Thus, our country ranks third in the European ranking of the 42 countries
in which the phenomenon of bullying was investigated. 17% of 11-year-olds and
23% of 13- to 15-year-olds admitted to bullying other students at least three times
in the previous month. Out of a total of approximately 1,300,000 middle and high
school students: 400,000 are excluded from the group, 325,000 are humiliated in
public, 390,000 are threatened with hitting or beating, 220,000 are repeatedly
beaten by their peers.

Almost 50% of students were victims of bullying, having devastating
consequences on the educational process, the school dropout rate, their physical
and mental health.

According to a study carried out by the "Save the Children Romania"
Organization®*, 16% of teenagers feel tense when they are present at school, 12%
scared, 5% sad, more than 4% say that they spend their breaks alone, without
communicating with other colleagues.

"Face to face with the phenomenon of bullying"” is the first sociological
study in Romania, carried out in 2019 by Asociatia Telefonul Copilului (ATC)?,
which follows the perspective of children, teaching staff and parents regarding
bullying, including both a quantitative research and and a qualitative research,
which approached four case studies, developed on the basis of 50 interviews. The
results revealed that 60% of the behaviors of witnesses who intervened in the
defense of the victim or notified a teacher/adult in the school went unnoticed, 21%
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% Reprezentare proportional a tuturor tipurilor de scoli si aseziri, precum si a tuturor regiunilor
geografice

% https://www.salvaticopiii.ro/sci-ro/media/Documente/Studiu-Peste-un-sfert-dintre-copii-au-fost-
agresori,-jumatate-spun-ca-au-fost-victime-ale-bullying-ului.pdf

37 http://www.telefonulcopilului.ro/arhiva-noutati?id=3027
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believe they were seen as heroes, 16% were considered turners, and 10% they
were also then assaulted. 72% of children have experienced aggression directed
against them at least once. Of the total number of bullied children interviewed,
only 40% had the courage to recognize their status as a victim, 51% believe that
the main reason for bullying is their physical appearance, 62% were bullied by
another student, 33% were bullied by a group of students.

Cyberbullying took place on the online platforms most used by students:
Facebook (23%), WhatsApp (21%), Instagram (19%).

From the perspective of the aggressors, 50% considered that the victims
deserved this treatment, 36% stated that they were also assaulted by the person in
question and felt the need to take revenge, 29% felt the need to assert themselves,
15% stated that several colleagues behave this way with that person and they did
the same, 11% did it for fun, 6% stated that such behaviors are something
common in the school where they study and do not consider that they did nothing
out of the ordinary.

The perspective of teachers, students and parents: 7 out of 10 teachers
recognize the presence of the phenomenon of bullying in the school where they
teach, 81% of the students and all the teachers interviewed believe that it is
necessary for the teacher/director to talk to them about bullying in class, while
teachers, and the school curriculum to include details about this phenomenon.

Regarding the gender distribution in bullying, 14% of boys and 8% of girls
were aggressors towards other peers, 12% of boys and 11% of girls were victims;
in terms of cyberbullying, 8% of boys and 4% of girls were bullies towards other
peers, 6% of boys and 3.8% of girls were victims.

7. BULLYING PREVENTION METHODS AND STRATEGIES

Bullying is a complex and multifaceted phenomenon that includes the
individual and family situation of the student, the atmosphere, the conditions, as
well as the wider social environment of the school, aiming at a favorable school
climate, an inspiring learning environment, supervision, parental involvement, the
role to help colleagues.

In recent decades, numerous anti-bullying prevention and intervention
programs have been developed around the world. Although Olweus reported that
his intervention program reduced the incidence of bullying in schools by 50%,
this result was not repeated®. Any program is likely to be effective in the short
term, as general attention to the problem and effort to change can bring results in
themselves.

The development of adolescents' social skills is important throughout the
entire educational process, because they first acquire social skills in the family,

% Buda, Készeghy, Szirmai, School, 383
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then develop them at school and in society, and thus their unacceptable,
inappropriate or intolerable behaviors will be prevented.
7.1. Individual level

In order to create friendly and pleasant relationships with peers, it is
important that a teenager can initiate communication, listen to his interlocutor,
know how to share with others and be able to control his negative emotions.

The methods of preventing bullying at the individual level are as follows:

- Identifying and assisting the students involved, as well as the causes of
bullying manifestations, by consulting students, teachers, specialized staff
(psychologists, social workers) and parents/relatives;

- Development and implementation of individualized assistance programs
in bullying situations among students (perpetrators or victims), aiming at: guiding
students to acquire knowledge about the formation of negative attitudes towards
bullying, developing tolerance, responsibility towards their behavior and the
consequences of inappropriate behavior on others (colleagues, teachers, parents,
friends, etc.); preventing the appearance of negative affective states (resentment,
excessive suspicion, irritability, hostility, negativism);

- Involvement of students who repeatedly commit acts of physical or
psychological violence in assistance programs run in partnership with other
specialized institutions: Police, General Directorate of Social Assistance and
Child Protection (DGASPC), Church, other organizations specialized in programs
for the protection and educating children and young people;

- Capitalizing on the interests, skills and capacities of students exposed to
the risk of bullying behavior, in school and extracurricular activities (sports, arts,
etc.);

- Accountability of students who behave violently by applying
intervention measures with educational and formative potential; avoiding focusing
exclusively on the sanction and eliminating from educational practice some
sanctions that go against the pedagogical principles (eg: sanctioning violent
behavior through grades, repetition, expulsion, etc.);

- Encouraging students to behave according to the moral norms established
in society.

7.2. Society level

Responsibility is a very important factor in the prevention of bullying at
the level of society. The degradation of the family, the destruction of the
community spirit, the lack of public responsibility towards the behavior of each
citizen lead to an increase in the share of the young population that exceeds the
values of social norms®.

% palaghia,C., Dimensions de la déviance scolaire, Bucuresti, Editura PROUNIVERSITARIA,
2016, 23
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OLWEUS Antibullying Program is the most recognized antibullying
program, initiated by D. Olweus in 1983 in Norway™®. Its goals are: understanding
the phenomenon, the active involvement of parents and teachers in the targeted
program, the elaboration of clear rules directed against bullying in schools, the
support and defense of bullying victims. The basic ideas of the program have been
taken up in several countries (Austria, Sweden, Finland, Germany, Iceland, etc.).
In Portugal and England there are similar programs - "Safe Schools Program”, in
Sweden - "Farstal”, in the Netherlands - "Peaceful School", etc.

The European Antibullying Network (EAN) project*, carried out in
several countries, focused on the principles of the United Nations Convention on
the Rights of the Child, states that bullying and violence in school are problems of
violation of children’s rights.

In Romania, the specific legislation is Law no. 221/18 November 2019 for
the amendment and completion of the National Education Law no. 1/2011, which
provides for combating bullying in educational institutions, but Law no. 272/21
June 2004 on the protection and promotion of children’s rights.

The methodological rules of application/May 27, 2020 of Law 221/2019
state that each educational unit must introduce the objective "school with zero
tolerance to violence" into the Internal Order Regulation, an anti-bullying action
group must be created and implement a plan based on the following: information
and awareness activities on the phenomenon of bullying; intervention procedures
in bullying situations; mobilizing teaching staff regarding immediate intervention
in reported or identified bullying situations; the organization of activities such as:
forum, theater, contests, etc., aiming to encourage compliance with the stated
mission and values of the school; activities to assess the impact of the actions
included in the anti-bullying plan and the effectiveness of the action group.

The School Safety Police was established by MAI Order no. 1842/
September 8, 2020, at the level of the General Inspectorate of the Romanian
Police, involving public order, traffic, anti-drug, local, gendarmes, psychologists.
This institution deals with the prevention and combating of bullying in schools,
drug trafficking in schools, but can also intervene in cases of family violence.

In 2017, the National Strategic Campaign for Awareness, Prevention and
Combating Bullying was launched, within which, in October 2022, the application
"Education without bullying” was launched*, the only application that helps to
prevent and combat bullying in Romania; it is created by the specialists who
worked on the Bullying Prevention Law in pre-university education units;

0 Olwus,D., Limber,S., The Olweus Bullying Prevention Program. Implementation and
Evaluation over Two Decades, In The Handbook of Bullying in Schools: An International
Perspective, Edited by Jimerson,S.R., Swearer,S.M., Espelage,D.L., New York: Routledge, 2010,
377

! Alevizos,S., Boldrini,F., Strategia EAN-document de opozitie, 2014, 87

*2 https://copii.gov.ro/1/s-a-lansat-aplicatia-educatie-fara-bullying/
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provides easy access to bullying legislation; it is intended for both students,
teachers and parents; it can be downloaded for free from Google Play or the App
Store; preserve the user's anonymity; it is very easy to use; helps the user to reach
directly the institutions capable of offering solutions in the case of aggression or
specific bullying and cyberbullying; it is designed as a tool to help victims and
witnesses of bullying; has multimedia content useful in education and counseling
regarding bullying and cyberbullying situations and includes a guidance tool for
solving cases of violence in schools, based on the legal framework in force, which
relates to the user's home and the complexity of the case.

Asociattion Telefonul Copilului (ATC) - 116.111 - offers real and
immediate support to children in situations of violence, free assistance, as follows:
information and advice on the promotion and respect of children's rights; guidance
to institutions capable of providing the necessary assistance; tracking how cases
are resolved; monitoring the respect of children's rights following registered cases
and informing the competent institutions about the problems encountered by
children.

Against the background of the registration of an increasing number of
requests for counseling and guidance from children and adolescents (between
November 2001 and December 2020, ATC received 2,636,108 calls), the
Association Telefonul Copilului initiated in Romania "Stop bullying"* - the first
project that aims to draw attention to bullying.

The Government of Romania initiated for the first time, in 2021, the
National Support Program for children "Out of care for children”, in the context of
the Covid 19 Pandemic*, whose priorities are: protecting the psycho-emotional
integrity of children by creating evaluation and intervention mechanisms for
ensuring their mental health; the development of a mechanism for both prevention
and multidisciplinary intervention for cases of physical, sexual and emotional
violence in the family, community, institutional and online settings.

The main measures of the Program are: 70,000 hours of psychotherapy
and psychological counseling for children diagnosed with psycho-emotional
disorders caused by the Covid-19 Pandemic; the introduction, by the Ministry of
Education, into the school curriculum of psycho-emotional education, emotion
management, online safety; providing training sessions for at least 7,000
specialists in the field of emotion and relationship management, identification
methods and intervention in psychoemotional disruptive situations; creating
hearing rooms for child victims of crimes in each county; development of an
integrated computer system for intuitive analysis and sorting of images and video
clips of an abusive nature against children; implementing a real-time alert
mechanism for missing children; development of the resource platform

3 http://www.telefonulcopilului.ro/stop-bullying
* https://dingrijapentrucopii.gov.ro/1/
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dingrijapentrucopii.gov.ro intended for children, but also for specialists and
parents.

As part of this Program, the new children's telephone number — 119%, was
launched in 2022, which supports all children who are victims of violence of any
type, including through immediate interventions by the Police or medical teams; is
operationalized by the Special Telecommunications Service; callable 24/24, free
of charge, from any fixed or mobile phone network; operated by DGASPC
advisers.

The "Save the Children™ association implemented advocacy campaigns to
improve Law 272/2004 by: prohibiting all forms of violence against children; the
development and improvement of public policies in this sector; increasing the
level of awareness among the population regarding the negative consequences of
violence on the healthy development of children.

7.3. Family level

The methods of preventing bullying at the family level are as follows:

- Programs based on information and training components: courses with
parents on various topics focused on child psychology and ways to identify
specific elements of school violence; presentation of cases of aggression; offering
possible ways to solve typical bullying situations and to assist the victim;

- Informing parents about bullying incidents, cooperating with them and
offering effective help to their children;

- Family education in the spirit of improving self-image (positive self-
attitude, correct assessment of personal qualities and flaws, positive perception of
life experiences, projecting positive experiences for the future); the development
of autonomy (resistance to the evaluations of others through the crystallization of
positive personal values); acquiring self-control over momentary impulses and the
capacity for self-analysis; modeling a behavior characterized by compassion and
respect towards any person; developing behavioral skills that give safety:
tolerance, strengthening self-confidence, esteem, promoting communication and
cooperation.

7.4. School level

"In all civilized societies, the school is a child protection institution"*. It is
necessary to ensure an adequate school environment for the development of
didactic activities in optimal conditions by: avoiding overcrowding of groups of
students, both at the school level and at the class level; security service;
surveillance equipment and functional security, in order to monitor audio-video in
public spaces within the perimeter of educational institutions.

*® https://www.sts.ro/ro/comunicate-de-presa/119-numar-unic-de-telefon-la-nivel-national -pentru-
cazurile-de-abuz-impotriva-copiilor

*® Neamtu,C., Specificul asistentei sociale in scoald in Tratat de asistentd sociald, lasi, Editura
Polirom, 2011, 1024
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According to the Regulation on the Organization and Operation of Pre-
University Education Units, approved by OMEN no. 5447/2020, with subsequent
amendments and annexes, and the Student Statute, approved by OMEN no.
474212016, every student has the right to non-discriminatory treatment, the school
being obliged to ensure that no beneficiary is subjected to bullying by another
student, teaching staff or auxiliary staff.

It is important to develop in all schools a universal practice of preventing
bullying towards colleagues*. Antibullying programs with a predominantly
interventionist or therapeutic focus can be designed according to the school's
involvement in bullying. Treating social inequalities, like other public health
problems, can have a positive effect.

It is necessary to create a safe social environment throughout the school.
All members of the school community must know how to react and behave in the
event of bullying. Teachers must assess the magnitude of the bullying problem,
organize conferences on the topic, help create school behavior rules, form
watchdog groups, and learn how to observe and respond appropriately to student
behavior.

The teacher has a central role in the prevention of bullying® and it is
necessary for him to have the necessary knowledge and experience to support the
self-confidence of students, help them get to know each other, find common
points, encourage the formation of friendships, strengthen the collective , improve
the classroom climate, form and strengthen students' social skills, to develop a
tolerant and positive attitude towards acceptable social communication and a
negative attitude towards bullying.

School counselors have a relevant role, but they are assigned too many
students and too few counseling hours per student to make real positive changes
in school climate. Counseling is "a method of psychosocial intervention to induce
a change in the client's attitude and social situation"*. The objectives of school
counseling are: "to carry out counseling activities, individually or in groups, with
students and their parents, to support the school adaptation of students with
problems, both at school, at home or in the community, and to identify school
resources and / or of the community, necessary to achieve the objectives of school
education",

The cognitive-behavioral approach is distinguished by techniques in which
the school counselor identifies problematic behaviors, their antecedents, which are
based on false beliefs, then, in collaboration with the student, parents, friends and

*"'\/arnai, Zsiros, Németh, Broader, 75

*8 Malecova,B.V., Possibilities of Bibliotherapy in the Prevention of Bullying at Elementary
School in Scientific Studies of the Faculty of Education of Catholic University in Ruzomberok,
Volume 3, 2021, 122

49 Neamtu,C., (coord.), Enciclopedia asistentei sociale, lasi, Editura Polirom, 2016, 238

% Neamtu,C., Specificul, 836
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teachers, manages to reduce bullying through appropriate behavior. "As the
student learns, unlearns or relearns specific behavioral ways, the counselor acts as
a teacher, consultant, support person, facilitator"*:,

The school counselor must assume a proactive role in the school
community, by disseminating the offer of psychological support and by getting
involved, outside the school office, in identifying and solving bullying situations.

Extremely effective in school is conflict mediation, which creates a
peaceful environment, reduces tensions and helps to identify problems before they
become a source of bullying by encouraging the parties involved in the conflict to
"focus on the problem rather than the to see themselves as enemies"*?, giving
them the opportunity to present their own version of the event and listen to the
other side's story, to learn that there is a possibility to resolve a conflict
constructively, to change their behavior, if they realize how they influence others.
At the same time, the parties involved are more likely to support a decision in
which they participated and to identify solutions appropriate to the situations in
which they find themselves.

The internal order regulation is an effective means of preventing bullying
through: the functional and clear definition of school discipline and school
conduct criteria for all factors (students, teachers, auxiliary staff); adapting the
provisions to the specific context in which the institution operates; the
involvement of factors at the school level (students, teaching staff) in the
application of its provisions.

The agenda of the school's formal meetings (Board of Directors, Teacher's
Council, Student Council, Parents’ Committee) to include topics related to
bullying, aimed at raising awareness of the scale of the phenomenon and
analyzing the forms, actors and causes of situations that may arise at the level the
institution; the development of coherent prevention and intervention mechanisms,
the initiation of programs that respond to specific cases of the educational unit
(identification of risks in the context of the school, of people with violent potential
or at risk of becoming victims), with the active involvement of students as
partners.

It is necessary to improve the communication management between all the
factors at the school level, by identifying the main communication barriers and by
diversifying the strategies and communication channels with the students, by
carrying out more informal activities, so that the student-teacher relationship is
improved, and the students recognize the teacher as a person they can turn to for
any problem; to create a group of students at the class level to give aid and
provide assistance to victims; to promote cooperative learning that includes all

%1 Girleanu,D.T., Consiliere in asistentd sociald, Editura Universititii "' Alexandru loan Cuza",
lasi, 2002, 52.
%2 Girleanu, Consiliere, 210
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students in social groups; to carry out activities that support the integration and
adaptation of all students.

The prevention of bullying among students is effective when teachers
apply pedagogical measures such as: promoting positive student behavior,
creating a safe environment, communicating individually with students, educating
them and their parents about socially acceptable communication, seeking help,
organizing various activities to help develop students’ social skills.

Increasing the transparency of the assessment of student results (criteria,
methods) is aimed at reducing the tensions that lead to bullying situations
(between students and teachers or between students).

It is important that schools pay more attention to the training of social
skills at all levels of schooling, which help to develop the ability of students to
protect themselves in unpleasant situations. Teachers should assess the student's
social skills and identify those that need to be developed. For this, the teacher can
apply the observation method, regarding how the student responds to a colleague's
challenge, how he reacts to failure or success. A student who develops strong
moral and civic attitudes and social skills can gain more self-confidence, control
their emotions and behavior more easily, which will help them resist the
challenges of bullying.

7.5. Class level

In order to avoid bullying, rules of behavior are established at the class
level, which are developed by the students together with the teachers, rules that
define their behavior - positive, desirable and friendly. Also, teachers create a
positive atmosphere in the classroom. It is very important for teachers to introduce
students to different cultures and religions as thoroughly as possible, so that they
understand that we are different, but each person must be respected.

At the same time, it is necessary for teachers to spend enough time in the
classroom so that students can discuss the relationships between them and the
phenomenon of bullying, and leadership classes and social education lessons
emphasize the established rules for communication between students.

Capitalizing on the results of the Report on the implementation of the
Students' Status at the National Level, 2021, carried out by the National Council
of Students®, their representatives developed the following recommendations: the
application of sanctions for teachers who perform discriminatory behaviors at the
school level, according to the code of ethics of the teaching staff; supporting,
during management hours, some information sessions on the negative effects
generated by the perpetuation of the phenomenon; the gradual sanctioning of
students who adopt discriminatory and/or aggressive behaviors, so that the

> https://consiliulelevilor.ro/wp-content/uploads/2022/08/Raportul-privind-implementarea-
Statutului-elevului-la-nivel-national-2020-2021.pdf
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aggressor is treated with zero tolerance; streamlining the commission to prevent
and combat violence in the school environment.
7.6. Curricular and extracurricular level

The methods of preventing bullying at the curricular and extracurricular
level are as follows:

- Debating, during the counseling and guidance classes, the bullying
situations observed in the school or in its vicinity and encouraging the expression
of the students' opinion regarding these cases, with possible solutions;

- Capitalizing on topics relevant to the issue of bullying, which do not yet
exist in the curriculum of school subjects, through the use of active-participatory
strategies (case study, role play, critical analysis of audio-visual messages with
violent content, problematization, etc.), which to generate students' awareness and
development of a critical attitude towards the issue of school violence;

- Carrying out extracurricular programs and activities on the topic of
combating bullying;

- Organization of information programs for students regarding the
appropriate ways to manage concrete situations of bullying, focused on the
development of skills of understanding and self-control, negotiation of conflicts,
communication, means of self-defense;

- Initiating intra- and intergenerational education and parental education
programs aimed at improving relations between children-parents-teachers-school
management;

- Raising teachers' awareness of the issue of bullying (forms of bullying,
generative causes, prevention mechanisms, improvement strategies, legislative
and institutional framework) through training activities carried out at the local
level: training courses, thematic pedagogical circles, experience exchanges;

1.7. Interinstitutional colaboration level

Effective prevention and combating of bullying actions is possible in a
multidisciplinary team effort, in an inter-institutional network and in partnership
with the family; broad social cooperation is needed: the involvement of all
professional and civil organizations, interest groups and companies that have a
relationship with the school and students, including social institutions and
organizations dealing with health and crime.

Parents must be informed about the services that the school can offer in
order to prevent bullying and cyberbullying and improve parent-child
relationships (counseling, psychological assistance); the involvement in such
activities of specialized staff (psychologists, social workers); providing support to
families requesting assistance and directing them to specialized services; the
school's collaboration with the families of students with violent potential or who
have committed acts of violence, in all phases of their assistance process
(information, establishment of a common intervention program, monitoring of
reported cases); the organization of visits to families, school meetings,
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extracurricular activities with the participation of all categories involved: students,
parents, teaching staff and specialists from other sectors of activity; identifying
parents to be actively involved in prevention actions or in solving bullying
situations.

It is necessary to organize informal activities for students-teachers-parents,
as well as to initiate programs for parents, focused on awareness, information and
training regarding the difficulties of adapting children to the school environment
and various aspects of school violence, respectively bullying (forms, causes,
methods of prevention, partners).

The school has the responsibility to report cases of families with repeated
violent behavior towards children, to get involved in solving them (in extreme
cases, participating in procedures for establishing family placement) and to
collaborate with institutions with responsibilities in this field - DGASPC, Police,
etc.

CONCLUSIONS

Nowadays, the aggression of children and young people is increasing,
which can often turn into bullying. The longer the bullying continues, the more
difficult it is to manage and the more serious the consequences for the victims.

Bullying must be treated as unacceptable and intolerable behaviour. For
all the children involved (victims, aggressors, witnesses), it is necessary to
ensure: unitary and specialized interventions in educational and health contexts;
access to assistance and specialized services; stability and continuity in care,
growth and education.

The best interest of the child must be considered in all actions and
decisions that concern him, respecting confidentiality and professional
deontological norms, without prejudice to the activity of reporting situations of
violence or handling cases.

Each person is called to contribute to the development of a culture that
encourages the inhibition of such violent behavior, a culture of acceptance of all
individuals, regardless of their intrinsic characteristics, by forming their own
mentality in this regard, and then convincing others to follow the same example.
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November 19, 2019;

The Methodological Norms of May 27, 2020 for the application of the provisions
of art. 7 para. 1 ind. 1, art. 56 ind. 1 and point 61 of Law no. 221/2019 regarding
psychological violence - bullying, published in Monitorul Oficial no. 492 of June
10, 2020;

Order no. 5,447 of August 31, 2020 regarding the approval of the framework
Regulation for the organization and operation of pre-university education units,
published in Monitorul Oficial no. 827 of September 9, 2020;

Order MAI no. 1842 of September 8, 2020 regarding the establishment of the
School Safety Police, at the level of the General Inspectorate of the Romanian
Police.
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Abstract

Judicial cooperation in criminal matters represents one of the novelties of
criminal law in the European Union. The purpose of this work is to highlight the
role that the EU judicial institutions have in the fight against the phenomenon of
white collar crime. Knowing that only one institution is working very hard in the
fight against a phenomenon that has gained momentum in recent years, financial
fraud against the EU, we must refer to their collaboration. Thus, we will analyze
the collaboration of the European Prosecutor's Office with other prestigious
institutions such as OLAF or EUROJUST, as well as with the specialized
structures within the participating states, but also the trend of collaboration with
third countries.

Key words: European Public Prosecutor's Office, judicial cooperation,
European Union, economic crimes;

INTRODUCTION

THE EUROPEAN PUBLIC PROSECUTOR'S OFFICE

The concept of judicial cooperation in criminal matters is the creation of
effective legal cooperation mechanisms in order to prevent and combat the
criminal phenomenon, carried out on two main axes: that of mutual recognition,
which allows overcoming the diversities arising as a result of the multitude of
judicial systems at European level and international, as well as on the axis of
extradition in criminal matters, a concept that is strongly influenced by the
sovereignty of each country. (Patraus, 2021, p.10)

The European Public Prosecutor's Office appeared in the current context
of the European Union as an urgent solution in relation to the financial problems
caused by the phenomenon of "white collar" crime. Even if the ideal of this EU
jurisdictional body has been drawn up since the 2000s, its realization only
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appeared in 2016, with the adoption of Regulation 1939/2017 of the Council and
the European Parliament, representing the first cornerstone in this regard.

The need to establish this institution materialized because another
institution, EUROJUST, did not come close to the expected performance in terms
of preventing and combating the mentioned phenomenon.Thus, 22 member states
of the European Union have decided to recognize and participate in this
consolidated form of judicial cooperation in criminal matters, representing
partners of the EPPO in combating crimes that endanger the financial interests of
the European Union.

The European Public Prosecutor's Office consists of a central structure
formed by the College of European Prosecutors and the European Chief
Prosecutor, as well as a decentralized structure formed by the European
Prosecutors-delegates who act under the close supervision of the Permanent
Chambers. We can observe that the EPPO strategies converge towards an
efficiency of the judicial act through these two subordinate structures, as well as
from the permanent collaboration with the judicial institutions on the territory of
the participating states and the other jurisdictional institutions of the European
Union: OLAF, EUROPOL or EUROJUST.

1. RELATIONSHIP OF THE EUROPEAN PROSECUTOR'S OFFICE WITH THE
EUROPEAN ANTI-FRAUD OFFICE

The European Anti-Fraud Office is the EU body whose objective is to
combat fraud, corruption and other illegal activities that affect the financial
interests of the European Union. Their competence is also extended by
investigating criminal or disciplinary acts committed by officials or agents of
various institutions in the exercise of their duties in the aforementioned field.

OLAF has powers, unlike the EPPO, in all the member states of the
European Union, an aspect that allows for increased efficiency in the investigation
of cross-border crimes. The activities undertaken by OLAF inspectors include the
hearing of the persons concerned, the consultation of relevant documents
emanating from public institutions such as town halls or the Agency for the
Financing of Rural Investments, but also documents from financial institutions
such as ANAF or the Court of Accounts. (Sandru; Morar; Herinean; Predescu,
2021, p. 335).

Apparently the mandate of OLAF is almost similar to that of the EPPO,
essential differences not being identified. However, the attention of the current
legislator is to standardize and complete Regulation 1939/2017 regarding the
organization of the EPPO and Regulation 883/2013 regarding the organization of
OLAF in order to streamline joint actions to protect the financial interests of the
EU.

Currently, it is desired to avoid the investigation of the same cases by both
institutions; they collaborate when the EPPO's mandate overlaps with that of
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OLAF. In this sense, it is essential to highlight recital (51) of the EPPO
Regulation, which recommends to all EU judicial institutions, that when the
crimes they investigate coincide with OLAF's mandate, it should be notified in
order to exchange information and data that can be used in the investigation.
Moreover, in article (35) of Regulation 883/2013, it is mandatory for OLAF to
notify the other bodies such as the EPPO when it discovers facts within the
competence of these institutions, and a presentation of the facts, an evaluation of

the damage, as well as a possible legal classification of the act.

Last but not least, we must also mention the CMS mechanism through
which OLAF and EPPO collaborate, being a secure data system through which
the case file and documents from the files are jointly managed, allowing a better
efficiency of judicial cooperation in criminal matters.

Shortly after the EPPO began its activity, the European Chief Prosecutor
signed a collaboration and coordination agreement with the Director General of
OLAF to delimit and clarify certain procedural aspects in order to prevent
overlaps in the conduct of investigations. The protocol was drafted with the hope
that the legislator will, in the future, complete the organization and operation
regulations of the two institutions in order to expand their powers for the purpose
of joint cooperation.

We do not rule out, by law, that the OLAF institution merges with the
European Public Prosecutor's Office in the future, or that a certain structure of the
office acts under the coordination of European prosecutors-delegates on the model
of the protocol between the National Anti-Corruption Directorate and the Ministry
of Internal Affairs.

2. COLLABORATION OF THE EUROPEAN PROSECUTOR'S OFFICE WITH
EUROPOL

Even though, apparently, we could consider that Europol's mandate would
not have tangents with that of the European Public Prosecutor's Office, these two
institutions represent a stable core of judicial cooperation in criminal matters at
the level of the member states.

Europol is one of the oldest police institutions in the European Union. It is
composed of judicial police bodies that support the institutions with attributions in
this sense (both on the territory of the member states and institutions belonging to
the EU), with the aim of combating criminal phenomena that endanger unity and
union principles. Their mandate is an extended one, thus not being a limitation of
competence as in the oasis of the European Anti-Fraud Office, which exercises its
powers in the field of combating the phenomena of financial crime.

The basic pillars on which the Europol police work are: terrorism and
radicalization, serious crime and cybercrime. At a first analysis, we would find
that none of these areas would have any parallels with the criminal phenomenon
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under the jurisdiction of the European Public Prosecutor's Office, but things are
much broader. We state at the outset that the criminal phenomenon of white collar
crimes represents a big problem from the perspective of the financial interests of
the European Union; this phenomenon has multiple meanings, including crimes of
corruption, illegal access to computer systems, crimes committed by high
officials, etc., EPPO having to be a constant in this sense in combating all
financial fraud mechanisms that have appeared. (Sandru; Morar; Herinean;
Predescu, 2021, p.340).

In this sense, it is essential to refer to recital (69) of the EPPO Regulation
which recommends the European delegated prosecutors to collaborate equally
with both the EPPO and Europol, but also with Eurojust. The collaboration
mandate between the EPPO and Europol, in the considerations presented but also
from a doctrinal perspective, would represent a permanent exchange of
information between the two institutions, as well as a permanent collaboration in
carrying out the criminal investigation. This is also provided for in Regulation
794/2016 on the establishment with the help of Europol staff of joint investigation
teams if the judicial institution requests this.

From the protocol perspective of these aspects, the European legislator is
in a permanent legislative quagmire. We affirm these aspects because legally it
does not appear according to the regulation of the European Public Prosecutor's
Office that there is a provision regarding effective collaboration with Europol.

Moreover, the Director General of Europol has not yet concluded any
official protocol with the European Chief Prosecutor that would result in certain
directions for the staff of the two institutions to follow in carrying out
investigations. We believe that there is no need to create a legislative framework
as quickly as possible either by amending Regulation 1939/2017 and Regulation
764/2016 on the organization of Europol in the light of a precise collaboration
framework. This should also be reflected in the collaboration with the police
authorities at the level of each Member State, as at the moment no police
institution in any Member State is obliged to follow or cooperate with Europol,
but only to provide data which would fall within the competence of this
institution.

3. THE COLLABORATION OF THE EUROPEAN PUBLIC PROSECUTOR'S OFFICE
WITH THE NON-PARTICIPATING STATES

When the legislative framework was drawn up for the acceptance and
recognition of the European Public Prosecutor's Office in the European Union,
only 22 of the member states answered in the affirmative. Poland, Hungary,
Sweden, Ireland and Denmark chose not to join the initiative to strengthen this
form of judicial cooperation in criminal matters. This aspect can raise big
problems in the efficiency of the investigations that the European prosecutors
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supervise, since these states do not have the obligation to collaborate with the

EPPO in the situation in which their help is requested.

The most truthful example is Hungary, which has become a country
increasingly “resistant” to Western changes. The non-recognition of the
competence of the European Public Prosecutor's Office is a confirmation of the
fact that internal policies prevail over external ones, as the government itself
announced a year ago. It is obvious that even the European Union did not remain
a spectator to these "declarations of independence”, taking the natural decision to
suspend Hungary's access to European funds, as well as the lack of negotiations
regarding the signing of the financial year called the National Recovery and
Resilience Program. We believe that the decision of the European Commission to
stop the collaboration with a state that does not accept to follow the path that it
committed to with the accession and that does not want to become transparent
regarding the expenses regarding external funds is natural. Even the European
Anti-Fraud Office published a report last month on the management of European
funds by the Hungarian government, and the result revealed a fraud of about 4%
between the years 2015-2019.

The most frequent example in the matter of cases that impede the
effectiveness of criminal prosecutions from the perspective of the relationship
between the EPPO and the non-participating Member States is related to cross-
border crimes. If at the level of Romania or another participating state, the
financial and judicial institutions have to provide any information requested by
the European prosecutors-delegates, in the case of the non-participating states, this
does not represent an obligation. As the criminal process is essentially represented
by the evidence brought by the parties, we can notice a big problem from the
perspective of the European prosecutors in administering evidence from the
territory of those states. We can see, therefore, a situation similar to that of the
judicial police bodies belonging to Europol, whose investigations cannot be
exploited in view of the omission of the non-participating states. Thus,
investigations that have involved a lot of analysis and research can suddenly stop
as a result of the lack of interest that the non-participating states show.

What could the European legislator do under these conditions?

As | have considered in other situations, it is necessary for these states to
be forced to collaborate with the institution of the European Public Prosecutor's
Office, even if they are not participating states. This seems to denote the lack of
involvement of governments in the fight against corruption and the defense of the
financial interests of the European Union, and it is necessary to take measures to
support their involvement. It is all the more serious as this lax attitude would
discourage other states from actively fighting against white collar crimes. The fact
that the invitation to join the initiative on the operation of the European Public
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Prosecutor's Office is permanently open must represent for these 7 states a strong
question mark regarding their role in judicial cooperation in criminal matters.

4. JUDICIAL COOPERATION BETWEEN THE EUROPEAN PUBLIC PROSECUTOR'S
OFFICE AND EUROJUST

Since the beginning of the 2000s, the ideal of a judicial body to defend the
financial interests of the Union institutions has taken shape at the European Union
level. This was achieved in a very short time by establishing an institution with a
role in fighting against organized crime called EUROJUST. Gradually, the
effectiveness of this institution was questioned by the large number of crimes
committed in the fields otherwise common with Europol (e.g. terrorism, acts of
high-level corruption). Thus, the European Public Prosecutor's Office came into
existence, which was thought of as an institution that would help both the already
existing institutions in terms of combating the criminal phenomenon, but also the
member states, having limited powers expressly provided by the regulation.
(Sandru; Morar; Herinean; Predescu, 2021, p.326).

The major difference between the EPPO and Eurojust is the object of the
activity: whereas in the case of the European Public Prosecutor's Office, criminal
investigations and prosecutions are carried out under the coordination of the
European Delegated Prosecutor, in the case of Eurojust the coordination and
cooperation of criminal investigations is carried out at the level of the competent
national authorities, through the Judicial Network European, aspect established by
article 85 para. 1 letter c) of the TFEU.

Considering the fact that these two institutions have as their object of
activity: the fight against the white collar criminal phenomenon, the legislator did
NOT foresee a collaboration protocol between these two institutions. The only
basis which the staff of the two institutions can rely on is a collaboration protocol
drawn up and signed by the European Chief Prosecutor and the Director General
of Eurojust (similar to that of OLAF) through which the two entities collaborate in
order to carry out investigations.

An aspect that must be specified is related to the common strategies of the

two institutions. The protocol provided for investigations related to public
procurements carried out during the COVID-19 pandemic, a topic of interest from
a social point of view, all the more so since European prosecutors opened a first
file of great importance, which concerned the procurement of vaccines carried out
by the European Commission.
We believe that it would be of particular importance that, at least in the case of
Eurojust and EPPO, in order to have an effective collaboration, the legislator
should provide a clear corollary from the perspective of sharing the powers of the
two institutions.
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5. THE ACTIVITY OF THE EUROPEAN PUBLIC PROSECUTOR'S OFFICE IN
ROMANIA COOPERATION BETWEEN THE EUROPEAN PUBLIC PROSECUTOR'S
OFFICE AND THE NATIONAL ANTI-CORRUPTION DIRECTORATE

The European Public Prosecutor's Office carries out its activity at the level
of the participating states, enjoying the independence that Regulation 1939/2017
conferred. Yet still, what would be the problems that the European delegated
prosecutors would encounter if there were certain inconsistencies between
national and European law?

The principle of legality is the main basis of criminal liability. No natural
or legal person can be investigated or convicted in the absence of a legal provision
characterizing the typicality of the committed act. This was cut through the PIF
Directive which was adapted in the laws of the participating states in order not to
create certain disputes regarding the principle of legality of criminalization. In
Romania, the provisions of the directive have modified Law 78/2000 for the
prevention, detection and sanctioning of acts of corruption in order to align with
the Union norms.

Thus, a wide range of powers regarding the facts investigated by the
National Anticorruption Directorate, the Section for combating crimes assimilated
to corruption, the Service for combating corruption crimes directed against the
financial interests of the European Union previously provided for in Art. 13
paragraph (2) from O.U.G 43/2002 regarding the National Anti-corruption
Directorate related to Art 4 paragraph (2) letter b of Order 1.643/C/2015 regarding
the Internal Order Regulation of the National Anticorporation Directorate.

Therefore, the legislator created the legal basis for the facts provided for in
the directive to be provided for in Romanian law, thereby conferring the
possibility of legal framing according to the principles of the Romanian Penal
Code.

Although there was a transfer of competence between these institutions,
the cooperation between them did not end, the prosecutors and the staff of the
National Anticorruption Directorate acting jointly when the European
prosecutors-delegates ask for their help. This is also provided for in Regulation
1939/2017 on the organization of the EPPO at recital (69) which provides that the
institutions with specific powers within the participating states support the activity
of the EPPO at a decentralized level.

In other words, whenever the DNA prosecutors will investigate facts that are
within the competence of the EPPO, they will decline the competence to this
institution, supporting them in carrying out the investigations.

CONCLUSIONS
AND DE LEGE FERENDA PROPOSALS
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The European Public Prosecutor's Office is a necessary institution for any
state of the European Union. In every country we encounter increasingly
extensive crimes and methods of financial fraud that can endanger the stability
and economic relations that states have undertaken throughout the formation of
the European Union.

Cross-border crime represented a real challenge for both national and
European institutions, as most of the EU member states are also members of the
Schengen area, an aspect that amplifies the activity of criminals. Thus, it is
essential that the EPPO be able to supervise both at the central and at the
decentralized level the criminal groups that through their activity harm the
financial interests of the EU, so that the efficiency of the institution can face the
new challenges.

We consider that at the central level, through the European Chief
Prosecutor and the College of European Prosecutors, procedures should be
started by which Regulation 1939/2017 will be amended so that the collaboration
between the prosecutor's office and the other jurisdictional bodies mentioned can
rise to the level of law in order to make common actions more efficient on an
institutional level.

It would also be of interest for the essential EU institutions (European
Parliament, European Commission and EU Council) to create a legislative
framework that should not allow the other member states to choose whether or
not to participate in this form of judicial cooperation in criminal matter. We
believe that the mentioned example, which reflects Hungary's situation, is
representative of what the mandatory recognition of this institution by all states
should mean.
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Abstract

In a period in which are being organized more and more often control
campaigns of the National Agency for Fiscal Administration (A.N.A.F.), with the
aim of improving voluntary compliance and achieving the specific objectives of
the agency, that of preventing and combating fraud and tax evasion, we believe
that emphasis must be also placed on the rights of the taxpayer to ensure a
balance between the general interest and the legitimate expectations of the
individual, in a relationship based on good faith and compliance with the law.

Contemporary reality proves us that even in this field we are still facing
some “disorder” inherited or perpetuated from the complex of circumstances and
difficulties through which the set of institutions and bodies with duties of carrying
out the financial and fiscal policy of the state went through (thus including, here,
and similar dispute resolution structures).

Key words: appeal, tax administration, administrative appeal;

INTRODUCTION

In the current period in which the “tax administration that simplifies our
lives” ! is always brought up, it is important to see what is the role and efficiency
of the disputes resolving structures in fiscal matters, respectively, how this
procedure is carried out.

In the economic and social context of these years marked by crisis, the
leading factors must understand that in order to improve the relations between
taxpayers and inspection bodies, the measures should be designed to ensure good
governance, responsibility in the management of taxpayers’ rights. Taxpayers are

'Furthermore
https://static.anaf.ro/static/10/Anaf/AsistentaContribuabili r/CARTA CONTRIBUABILULUI 10
032010.pdf - site accessed on 02.08.2022, 17.00 o'clock.
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often “disappointed and consider themselves aggrieved by the way in which
taxation decisions or tax inspection reports are substantiated” (Bufan Radu,
Svidchi Nadia, 2021, p.17) and in addition, they do not trust the exercise and
finality of the preliminary procedure administrative when they were injured in
their rights by a fiscal administrative act.

1. CONTESTING ADMINISTRATIVE-FISCAL ACTS. GENERAL
CONSIDERATIONS

Beginning from the importance of such a prior procedure, sometimes it is
necessary to sound the alarm on the negative effects, the distortions that can be
generated by the inefficiency of the authorities through which it is carried out,
effects consisting of: disruptions in the taxpayer’s activity (for example, when
when the tax inspection is ordered to be restored), diminishing taxpayers’ trust in
the efficiency, integrity, authority, impartiality of the tax administration.

In  Carta Contribuabilului (The Taxpayer’s Charter)z, the tax
administration presents itself as an authority that “respects the person and his
rights” and reiterates the possibility of contesting his position expressed in the
fiscal administrative acts: “You can contest our position. To exercise your rights,
we facilitate to you the comprehension of our decisions ... The motivation must be
based on the regulations, but also on the thorough and clear analysis of the
circumstances of the case. ... In principle, unnecessary litigation must be
avoided™. Starting from these rules, through our approach we aim to see how and
how much of these wishes are respected in practice, trying to sensitize and
encourage the authorities, professionals interested in preventing and eliminating
vulnerabilities in this activity.

In order to deepen the topic, we also begin from the historiography of the
issue from the point of view of regulatory evolution®.

In the evolution of the Romanian legislation on the matter, the period of
1997-2001 holds our attention, in which two types of appeals were regulated
against the documents issued by the bodies of the Ministry of Finance. Thus, the
person who considered him/herself injured in his right or in a legitimate interest,
by a fiscal administrative act issued by the competent fiscal bodies, had open, on
the one hand, the administrative avenues of appeal, being able to advance in this
meaning objections, appeals and complaints®, respectively the judicial ways®. The

%https://static.anaf.ro/static/10/Anaf/AsistentaContribuabili_ r/CARTA CONTRIBUABILULUI 1
30032010.pdf , Site accessed on 10.08.2022, 19.00 o'clock.

Ibidem.
* FURTHERMORE THE LAW NO. 661/1923 FOR THE UNIFICATION OF DIRECT CONTRIBUTIONS AND FOR
THE ESTABLISHMENT OF THE GLOBAL INCOME TAX PUBLISHED IN OFFICIAL GAZETTE (MONITORUL
OFICIAL) NO. 253/23.02.1923.
°Art. 1-6 (preliminary administrative ways) from Law no. 105/1997 for the settlement of
objections, appeals and complaints on the amounts ascertained and applied through the control or
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Constitutional Court was referred to various exceptions of unconstitutionality of
the provisions of Law no. 105/1997’, for our research, being relevant the
following decisions: Decision no. 178/1999°% and Decision no. 208/2000°.

imposition acts of the bodies of the Ministry of Finance, published in Official Gazette (Monitorul
Oficial) no. 136/30.06.1997.

®Art. 9 f the Law no. 105/1997 according to which: “An action can be taken against the decision of
the Ministry of Finance, within 15 days from the notification of the decision, at the court provided
for in the special law on the establishment of disputed taxes and fees. In the situation where the
special law does not specify the court’s competence to resolves the action, it will be referred for
resolution to the court of appeal in whose territorial jurisdiction the petitioner has its seat or
domicile, as the case may be. Against the sentence of the court of appeal or the district court, an
appeal can be made to the Supreme Court of Justice or the tribunal, as the case may be, within 15
days of communication”.

'D.C.C. no. 134 of 20th Octomber 1998 published in the Official Gazette no. 57/09.02.1999;
D.C.C. no. 173 of 10th December 1998 published in the Official Gazette no. 35/28.01.1999;
D.C.C. no. 50 of 23rd March 1999 published in the Official Gazette no. 308/30.06.1999; D.C.C.
no. 48 of 23rd March 1999 published in the Official Gazette no. 323/06.07.1999; D.C.C. no. 58 of
13th April 1999 published in the Official Gazette no. 308/30.06.1999; D.C.C. no. 181 of 16th
November 1999 published in the Official Gazette no. 3/07.01.2000; D.C.C. no. 84 of 4th May
2000 published in the Official Gazette no. 367/08.08.2000; D.C.C. no. 22 of 23rd January 2001
published in the Official Gazette no. 109/05.03.2001; D.C.C. no. 77 of 6th March 2001 publicata
in M. Of. nr. published in the Official Gazette no. 235/09.05.2001; D.C.C. no. 114 of 24th April
2001 published in the Official Gazette no. 293/04.06.2001; D.C.C. no. 116 of 24th April 2001
published in the Official Gazette no. 320/14.06.2001.

® D.C.C. no. 178 of 16 November 1999 published in the Official Gazette no. 267/14.06.2000.
Although the Court, with a majority of votes, rejected the exception formulated in relation to art.
2-8 of Law no. 105/1997, the President of the Court formulated a separate opinion considered
“based on the interpretation of the constitutional provisions in the light of the European
Convention on Human Rights and the jurisprudence of the European Court of Human Rights”. The
reasoning in this separate opinion also represented the basis for D.C.C. no. 208/2000. The
President of the Constitutional Court considered that the provisions of art. 2-5 of Law no.
105/1997 were unconstitutional, because the procedure regulated by law did not allow the
resolution, within a reasonable time, of the cases related to the objections, appeals or complaints
on the amounts ascertained and applied through the control acts of the bodies of the Ministry of
Finance. Thus: “In the light of the provisions of art. 11 [according to which” (1) The Romanian
State undertakes to fulfill exactly and in good faith the obligations deriving from the treaties to
which it is a party. (2) The treaties ratified by the Parliament, according to the law, are part of the
internal law”.] and the provisions of art. 20 para. (2) of the Constitution (according to which “If
there are inconsistencies between the pacts and treaties regarding fundamental human rights, to
which Romania is a party, and the internal laws, the international regulations have priority”.), the
provisions of art. 2-5 of Law no. 105/1997 contravene the provisions of art. 6 paragraph 1, first
sentence of the Convention for the Protection of Human Rights and Fundamental Freedoms,
according to which: “Every person has the right to a fair trial, in public and within a reasonable
time, by an independent court and impartial, established by law, which will decide either on the
violation of his rights and obligations of a civil nature, or on the merits of any accusation in
criminal matters directed against him. [...]”.

’ D.C.C. no. 208 of 25th October 2000 published in the Official Gazette no. 695/27.12.2000.
Through this decision, a change was made in the orientation of the Constitutional Court’s
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The field of financial science is exposed to frequent changes in legislation,

thus, even with regard to the proposed topic, through the provisions of Law no.
295/2020", starting from March 31st, 2022, the powers of resolving appeals filed
against debt securities issued by the central fiscal body came under the
competence of the Ministry of Finance, being taken over from the National
Agency for Fiscal Administration. By order of the competent minister,
respectively order no. 1.021/2021, instructions were approved regarding the
resolution by the specialized structures within the ministry of appeals against
fiscal administrative acts.
By the same order, the organizational structure of the General Directorate for the
resolution of objections was also approved, which includes: the Service for the
resolution of appeals filed by large taxpayers (1 and 2), the Service for the
resolution of appeals filed by small and medium-sized taxpayers, the Service for
legislative coordination and guidance methodology of the territorial structures, the
Office for the resolution of appeals filed by natural persons, as well as against the
documents issued by the fiscal bodies of the central apparatus of the A.N.A.F.,
appeals resolution services from Bucharest, Ploiesti, Brasov, Timisoara, Cluj-
Napoca, lasi, Galati, Craiova.

Comparing the previous regulation with the text of the new provisions, it
can be shown that the changes are of form and less of substance, being able to
observe that the previous procedure is in a certain weight taken over in the new
regulation.

These aspects can create problems. The resolution of the appeal is the competence
of the specialized structure within the relevant ministry, but taxpayers continue to
submit appeals to the fiscal bodies that issued the relevant administrative-fiscal
acts™. It draws our attention the provision according to which upon receipt of the
appeal, the issuing body of the fiscal administrative act, within no more than five
days from the date of receipt, will draw up and transmit to the competent appeals
resolution structure the appeal file, as well as the report with resolution proposals
(this report contains clarifications regarding the fulfillment of the procedural
conditions, mentions regarding the legal status of the company, as well as
proposals for resolving the appeal, taking into account all the arguments of the
appellant, both procedural and on the merits of the case, and the supporting

jurisprudence in the matter of the constitutionality of the legal provisions regarding the prior
administrative procedure from Law no.105/1997.

10 aw no.. 295/2020 for the amendment and completion of Law no. 207/2015 regarding the Fiscal
Procedure Code, as well as the approval of some fiscal-budgetary measures, published in the
Official Gazzete no. 1266/21.12.2020.

11 According to the instructions for applying art. 269 C. fiscal procedure “the appeal is submitted
to the fiscal body issuing the claim title or other fiscal administrative documents contested”.
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documents. The report it is approved by the head of the fiscal body issuing the
title of debt or of the contested fiscal administrative act*?).

Can we understand from this wording that the tax authorities issuing the
contested act maintain an important role in the preliminary administrative
procedure, even if the solution will belong to the Ministry of Finance?

Let’s also remember that, where necessary, for the clarification of the
causes, the dispute resolution structure can request points of view from the
tax/customs body issuing the title of claim, respectively of the challenged
administrative act, and regarding the clarification of the interpretation of the
legislative framework, from the specialized departments within the Ministry of
Finance, the National Agency for Fiscal Administration or other institutions and
authorities. In the situation where contradictory points of view or contrary to the
point of view expressed by the dispute resolution structure will be presented for
the same case, the respective case may be submitted to the debate of the Central
Fiscal Commission of the Ministry of Finance.

Last but not least, we must mention that, in the new procedure, the
possibility of re-examining the settlement decision was introduced, a stage that
reflects the principle of legal security. Thus, the decision issued in the settlement
of the appeal can be re-examined, by the competent settlement body, at the
taxpayer’s request, in the situations expressly and limitedly provided by the law®,

According to the provisions of the Fiscal Procedure Code, the person who
considers that his rights have been violated by a fiscal administrative act has the
right to appeal. The object of this appeal is represented by amounts and measures
established and entered by the fiscal body in the title of claim or in the challenged
fiscal administrative act, as well as by amounts and measures not established by

12 Furthermore the Order no. 1021/19th April 2022 regarding the approval of the Instructions for
the application of title VIII of Law no. 207/2015 regarding the Fiscal Procedure Code published in
the Official Gazzete no. 482/13.05.2022.

3 Furthermore art. 281t of C.pr.fisc., according to which: “The decision issued in the settlement of
the appeal can be re-examined, by the competent settlement body, at the request of the
taxpayer/payer, for the following situations:

a) the application in the case of certain legal provisions that would have fundamentally changed
the adopted solution was not considered;

b) after the issuance of the decision by the dispute settlement structure, a decision is issued by the
Central Fiscal Commission that offers another interpretation of the legal provisions incident to the
case;

c) before or after the issuance of the decision by the dispute settlement structure, a judicial
decision of the High Court of Cassation and Justice of Romania is adopted, either for the
resolution of some legal issues in principle, or an appeal in the interest of the law that dictates a
certain judicial practice for issues subject to analysis different from the one in the appeal resolution
decision;

d) before or after the issuance of the decision by the dispute settlement structure, a decision of the
Court of Justice of the European Union is adopted, which is contrary to the administrative dispute
settlement decision”.
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the fiscal body, but for which there is this obligation according to the law. To
resolve the appeal, the competent resolution body will issue a decision, which is
binding for the fiscal body issuing the contested fiscal administrative documents.
The next period will show us whether the arguments/advantages considered by
those who initiated and promoted the changes in the analyzed procedure are
effective and achievable, respectively:

- will a higher level of independence be ensured and, implicitly, premises for
increasing impartiality in decision-making regarding the appeals filed by
taxpayers against all documents issued by the tax administration by placing the
structures outside ANAF?

-will this ensure the exercise by the Ministry of Finance of its legal prerogatives
arising from the role of competent fiscal authority, as well as that of coordinating
the unified application of the provisions of fiscal legislation?

-will the fiscal bodies issuing fiscal administrative acts be exempted from
resolving appeals against these acts?

CONCLUSIONS

In one opinion it was shown that “in most cases, the preliminary
procedure is nothing more than a confirmation of what was ordered by the fiscal
inspection act” (Bufan Radu, Svidchi Nadia, 2021, p.17), and if we analyze the
statistics, we note that official data often validates this situation. For example, in
2021 62.3% of all appeals pending before resolution bodies were rejected, in
2020 the percentage was 67.1%, in 2019 the rejection percentage was 71.2%".
We must also take into account the period of time that passes until the resolution
body's decision is issued (for the year 2020, the statistics indicate a number of 61
days - average resolution time compared to the number of decisions issued®).

We wish that through sustained effort, by continuing the analysis of the
theme, to contribute to the development of the doctrine, taking into account the
complex knowledge requirements and needs of modern society.
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Abstract

This article aims to carry out an analysis of the different methods of regulating
offences against sexual self-determination, especially in relation to minors.

From this comparative view will result the different views on this aspect of the
European legislators in Germany and France, for example regarding the value of
the consent of a minor victim of such crimes.

This approach can be useful for a better understanding of the optimal way to
legislatively counter this criminal phenomenon, namely what changes could be
made in the national legislation in this regard. Also, this analysis can even
provide certain criteria to be considered by the magistrates when they establish
the gravity of the offence.

At present, this theme is of greatinterest,given that some opinions claim that
the current legislation in Romania should be modified, for example because
according to the current situation, a minor under 14 years old can consent to a
sexual act.

Key words: crime, sexual self-determination, minor, legislation;

INTRODUCTION

In this article, we will compare the regulation of some of the crimes
regarding sexual life in the legislation of Germany and France with the domestic
legislation, and we will analyze the changes that have occurred as a result of the
implementation of various mandatory provisions at the European level assumed
by the member states of the EU and the Council of Europe through directives or
conventions.

Our attention will be focused mainly on the acts that in Romanian
legislation are incriminated as rape, sexual assault, sexual act with a minor and
sexual corruption. We will also present the differences the occur in the
legislations of Germany and France, regarding the same offences.
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Thus, we will analyze the offences against self-determination committed
in the context of the absence of a valid consent of the victim, as well as sexual
acts of any nature committed in relation to a minor victim, regardless of their
consent.

Sexual acts refer to those involving penetration, regardless of their form,
as well as to other types of sexual acts (referred to as acts of a sexual nature in
domestic law). There are also sexual acts that do not involve physical contact with
the victim, but nevertheless fall within the scope of criminal protection because of
their negative effect on the right of sexual self-determination of minor victims.
Such acts are, for example, sexual intercourse performed in the presence of
minors, or presenting pornographic materials to minors.

Important legislative changes have taken place in recent years in the
European states, including provisions of substantial law regarding offences
against self-determination, with the implementation of a more favorable
legislative framework for victims. For example, the cases in which the victim
could not object for various reasons to the sexual act are classified as rape.

At least some of these changes occurred as a result of the implementation
by the member states of the EU and the Council of Europe of acts that aim to
ensure better protection of vulnerable people against abuse, aggression of any
kind and discrimination.

Such act is the Convention on preventing and combating violence against
women and domestic violence, adopted in Istanbul on May 11, 2011 (signed by
Romania on June 27, 2014 and ratified by Law no. 30/2016), by which the
member states agreed to sanction certain behaviors explicitly stated (provided in
art. 36), and regardless of the nature of the relationship between the victim and the
aggressor. Also, the member states agrees that the elements mentioned in art. 46
represent aggravating circumstances of the incriminated behaviors.

Another important act is the 2011/93/EU Directive on combating sexual
abuse of children, sexual exploitation of children and child pornography, signed
by EU member states. Through this document, states agree to criminalize certain
behaviors and also impose minimum prison sentences, depending on the act and
the circumstances shown in the text, including acts of sexual nature that do not
involve physical contact with the minor (art. 3). States have also committed to
criminalize the enticement of children for sexual purposes (art. 6), that is, the
proposal to commit certain sexual acts by means of information and
communication technology. Also, art. 9 provides for a series of circumstances that
can be considered aggravating circumstances by the member states.

As an example regarding some legislative changes on this topic that have
occurred in European legislation, in July 2019 the Greek incrimination of the rape
has changed in such a way that the determining factor would be the lack of the
victim's consent and not the traces of violence (The report on the practice of the
courts and the prosecutor's offices attached to them in the investigation and
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resolution of cases regarding sexual offenses with minor victims, made by the

Judicial Inspection and approved by the C.S.M. on 27.07.2021, page 28).

Also, in 2018 and 2020, respectively, the legislators in Sweden and
Denmark established that there is a lack of consent when the victim “freezes” or is
taken by surprise and did not have time to react. Thus, the new legislation led to a
significant increase in convictions and prosecution in cases that previously were
not considered rape. We will observe the same change in German legislation.

Next, we will briefly present the German and French legal provisions on
offenses against sexual self-determination, with the accent on the legislative
differences between them and the domestic legislation.

1. GERMAN CRIMINAL LEGISLATION
Offences against sexual self-determination

German regulation divides the criminal acts into serious and less serious
criminal offenses (“Verbrechen und Vergehen”). The latter are illegal acts
punishable by imprisonment for less than one year or a fine, while serious
criminal offenses are illegal acts punishable by a minimum of one year in prison
or more.

German legislation regulates in Division 13 - art. 174-184i Criminal Code
offenses against sexual self-determination.

Art. 174 regulates sexual abuse of persons in one’s charge, the injured
person being either a minor under 16 or under 18 years old. At art. 174a-174c
Criminal Code we can find the incrimination of sexual abuse of prisoners, persons
detained by official order, or sick or vulnerable institutionalized persons. In these
cases, the victim, although not a minor, is in a state of vulnerability or dependence
in relation to the perpetrator, i.e., is detained, prosecuted, ill, hospitalized in a
center, or is in a counseling, treatment or care relationship with the perpetrator.

In the domestic legislation there is an aggravating circumstance when the
act is committed against a victim that was in the care, protection, education, guard
or treatment of the perpetrator. Also, national legislation has a general provision
that states that it is an aggravating circumstance if the act is committed while
taking advantage of the obvious vulnerability of the victim.

In this regard, we emphasize that this circumstance will also be applicable
if there is an obvious disproportion of force, which makes practically impossible
any attempt by the victim to defend oneself. Also, this situation must be external
to the author's activity, i.e., not due to his actions, in which case they can represent
preparatory or executional acts of the committed crime (Mihai Udroiu, Criminal
Law. General part, C.H. Beck publishing house, 2016, page 238).

At art. 176 of the German Criminal Code deals with sexual abuse
(“sexueller Misbrauch’), which implies sexual acts on children under the age of

64



Tudor Cristian CIOBANU

14, offences that fall under the scope of sexual corruption in Romanian
legislation.

Unlike the Romanian Criminal code, the German code uses the notion of
sexual acts in a broader sense, which also includes the notion of acts of a sexual
nature from Romanian legislation. Also, Germany, unlike Romania, transposed
into their legislation the above mentioned 2011/93/EU Directive, by which even
the attempt to meet with a minor with the aid of information technology means,
whith the scope of committing acts of a sexual nature, represents a sexual offence.

In addition, it represents a crime to allow the child to commit sexual acts
on the perpetrator, to determine the child to perform such acts on a third party or
to allow a third party to perform such acts on the child.

Next, we will talk about some recent legislative changes, which can be
found in art. 176 lit. a-e German Criminal Code (https://www.gesetze-im-
internet.de).

Thus, art. 176a refers to the sexual abuse of children without contact with
the child (for example, sexual acts in the presence of the child; it usually falls
under sexual corruption in domestic legislation), art. 176b criminalizes the
determination of the child to perform sexual acts, and art. 176c, entitled
aggravated sexual abuse of children, is applicable for example when sexual
intercourse or other similar sexual acts/acts involving penetration of the body are
involved (the description of the crime is similar to that of sexual act with a minor
in Romania).

In all these cases, the age of the minor must be under 14 years. By
comparison, in Romania the offence of sexual intercourse with a minor refers to a
victim younger than 16 years old, and the act is more serious if the minor is under
14 years old.

In German law, the act is more serious if: the author has committed similar
acts in the last 5 years; if the act was committed by several people together; if the
victim's health or physical or mental development was seriously endangered; if it
had the purpose of producing pornographic materials; if the victim was in danger
of death, or serious physical abuse was committed against the child.

Art. 177 deals with sexual assault, sexual coercion and rape, although the
terms are not expressly defined by the article. Rape is present when the
perpetrator, against a person’s discernible will, performs sexual acts on that
person or has that person perform sexual acts on them, or causes that person to
perform or acquiesce to sexual acts being performed on or by a third person.
Other forms are present when the offender exploits the fact that the person is not
able to form or express a contrary will, or that the person is significantly impaired
in respect of the ability to form or express a will due to said person’s physical or
mental condition (unless the offender has obtained the consent of that person),
exploits an element of surprise, exploits a situation in which the victim is
threatened with serious harm in case of offering resistance or the offender has
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coerced the person to perform or acquiesce to the sexual acts by threatening

serious harm.

Thus, in German legislation, just like in Romania, it must be assessed on a
case-by-case basis, even when the child is under 14 years of age, whether the
injured person was capable of actually consenting to a sexual act. If the victim
could consent, the offender would by guilty only for sexual abuse (sexual act with
a minor in Romanian law). Otherwise, he would be convicted for a joinder of
offences — aggravated sexual abuse and rape.

Within this legal text we will find both the description of rape and that of
sexual aggression from Romanian legislation, since German legislation does not
criminalize sexual acts involving penetration and other sexual acts through
distinct offences. Nevertheless, in German law the act is more serious if it
involves in form of penetration.

Other circumstances that aggravate the crime: the perpetrator uses force,
threatens the victim, carries a weapon/other dangerous object, uses this object, or
takes advantage of a situation in which the victim is defenseless and at the mercy
of the offender’s influence.

Art. 182 German Criminal Code deals with sexual abuse of young people,
when the perpetrator performs sexual acts/allows such acts to be performed on the
victim or causes her to perform sexual acts on a third party/allows a third party to
perform sexual acts on the victim, when the victim is a person under the age of 18
years old, and if the offender takes advantage of a predicament. Also, this crime is
committed when a major author performs sexual acts for a consideration with a
person under 18 years of age, or when the perpetrator is over 21 years of age and
the victim is under 16 years old and the author performs sexual acts with her, have
that person perform sexual acts on oneself or causes the victim to perform such
acts with a third party, thereby exploiting the victim’s lack of capacity for sexual
self-determination.

The difference between sexual assault/rape and this hypothesis is the
following: if the victim is totally incapable of expressing consent, art. 177 is
applicable, and if the victim is aware and consents to the acts, but there is a
difference in maturity and an imbalance of powers between the two people
involved in the sexual act, then art. 182 is applicable.

Thus, when the victim is a child under 14 years of age, if sexual acts are
committed against them (or are allowed to be committed by them/are determined
to commit sexual acts), the offender commits a sexual abuse, or as the case may
be, sexual abuse of young people, if for example the victim consents, but the
offender exploits the victim’s lack of capacity for sexual self-determination. But,
for example, if a minor under 14 refuses the sexual act, or it is found that the
victim was not able to form a valid consent - for example, she was not conscious -
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, a joinder of offences will be present, specifically sexual abuse in conjunction
with sexual aggression/rape.

So, if for example, the perpetrator performs sexual acts, including acts that
involve the penetration of the body in any form, with a child under the age of 14,
a joinder of offences will be applicable: rape and aggravated sexual abuse of
children. Of course, the requirements of art. 177 must be fulfilled in one of the
acts, for example if the minor expresses his refusal.

The joinder of offences is justified by the fact that the direction of
protection of the two standards is different:

- Protection of children's undisturbed sexual development on the one hand;

- Protection of sexual self-determination on the other hand.

Also, in Germany, unlike Romania, in the case of a joinder of offenses, the
aggregate sentence in this situation will represent the sentence for the most serious
offence.

As a rule, the prosecution is initiated ex officio.

Art. 184h Criminal code states that ‘sexual acts’ are only those which are
of some relevance to the protected legal interest in question. Thus, we observe a
large margin of appreciation given to the judge in this matter. Regarding this
aspect, the Federal Court of Justice ruled that “the term sexual act can be
determined using only objective criteria if the activity, i.e., measured only by the
external appearance, has a clear sexual reference. Externally ambivalent acts can
be classified as sexual acts if they are not necessarily sexual when viewed
separately, but are sexual from the point of view of an objective observer who
knows all the circumstances of the individual case, i.e. also the purpose of the
perpetrator, recognizing such sexual intent” (the decision of April 7, 2020 - 3 StR
44/20, StV 2021, 363 no. 13).

2. FRENCH CRIMINAL LEGISLATION
Offences against sexual self-determination

In the French Penal code, we also find a series of particularities.

First of all, criminal offences are categorized as according to their
seriousness as felonies, misdemeanours or petty offences — “crimes, délits et
contraventions ”(https://www.equalrightstrust.org/ertdocument/french_penal code
_33.pdf).

In French legislation, sexual assaults are criminalized in section 3, art 222-
22 to art 222-33. Unlike the national legislation, these also include rape.

Art. 222-22 defines sexual aggression, stating that “sexual aggression is
any sexual assault committed with violence, constraint, threat or surprise.”

It is specified that moral coercion may result from the age difference
between a minor victim and the perpetrator or from the legal or de facto authority
he exercises over the victim.
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Another particularity is that in French legislation there is no minimum and
maximum punishment for each crime, but a fixed punishment. Thus, the margin
of appreciation of the judge is minimal in this respect.

For example, in the case of rape in the basic form, the punishment is 15
years. For other crimes against sexual self-determination, the prison sentence is
accompanied by a fixed penalty with a fine, for example 75,000 euros or 100,000
euros.

The legal definition for rape is very similar to that in national legislation.
However, in the French penal code, the alternative version of committing the act
while taking advantage of the obvious vulnerability of the victim is not found in
the definition of the crime. This hypothesis is regulated as a separate crime —
“fraudulent abuse of the state of ignorance or weakness, which states that
fraudulently abusing the ignorance or state of weakness of a minor, or of a person
whose particular vulnerability, due to age, sickness, infirmity, to a physical or
psychological disability or to pregnancy, is apparent or known to the offender, or
abusing a person in a state of physical or psychological dependency resulting from
serious or repeated pressure or from techniques used to affect his judgement, in
order to induce the minor or other person to act or abstain from acting in any way
seriously harmful to him, is punished by three years' imprisonment and a fine of
€375,000” (www.codexpenal.just.ro — Penal Codes of the States of the European
Union).

French legislation imposes harder punishments if the sexual assault or rape
acts are committed in certain circumstances, of which we will mention only a few
that are new for Romanian legislation: when the offense is committed by a person
who is clearly intoxicated or under the obvious influence of narcotics; the rape
victim is a person who practices prostitution; if the victim was put in touch with
the author through an electronic communications network; because of the sexual
orientation of the victim.

Art. 222-27 deals with sexual assaults, other than rape. This legislative
model seems to have been a source of inspiration for the national legislation,
where these acts are called acts of a sexual nature, other than the sexual acts that
fall under the scope of rape.

As a rule, the offenses are more serious if they concern a minor under the
age of 15.

As for consensual sexual acts with minors, they are in a separate section.
Thus, in Section 5 Chapter VII of the French Penal Code we find the acts of
endangerment of minors. Here, a wide range of acts are criminalized here,
including the direct provocation of a minor to regular excessive consumption of
alcoholic beverages, or to commit crimes. In this section, sexual acts or
preparatory acts with a child under the age of 15 are criminalized.
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Article 227-22 describes the offence of “assisting or attempting to assist in
the corruption of a minor. The penalty is harder where the minor is under fifteen
years of age, where the minor was put in contact with the offender by the use, for
the dissemination of messages to an unrestricted public, of a telecommunications
network, or where the offence is committed inside a learning or educational
institution or, when the pupils are entering or leaving, outside such an institution.”

Also, article 227-25 criminalizes “the commission without violence,
constraint, threat or surprise of a sexual offence by an adult on the person of a
minor under fifteen years of age.”

The act is more severely sanctioned if it is committed while abusing the
authority conferred by one’s position, if it is committed by more than one person,
if it is committed by electronic means, or by a person under the influence of
alcohol or drugs. Finally, we note that the sexual act with a minor under 18 years
old is criminalized, in the hypothesis where the author abuses one’s authority over
the victim - a situation similar to the one in the national legislation.

We also note that in the case of the French legal framework there are
important similarities with the national legislation regarding the consent of minors
to perform a sexual act, in the sense that the judge analyzes on a case-by-case
basis whether the minor who is under 15 years old/under 18 years old has given a
valid consent, in order to establish the correct applicable text - rape or sexual act
with a minor.

CONCLUSIONS

Following this brief analysis, we can conclude that between the national
legislation and the two analyzed legislations there are some differences, but also
many similarities, especially when it comes to criminalization, having in mind that
the general principles are the same.

For example, sexual abuse of children in Germany is sanctioned if the
victim is under 14 years old, in France if the victim is under 15 years old, and in
Romania, in the basic form, sexual intercourse with a minor is sanctioned if the
child is under 16 years old, respectively under 14 years of age in an aggravated
form, and sexual corruption is sanctioned in the case of minors under 14 years of
age. As shown, in order to analyze whether the act constitutes rape, a contextual
case-by-case analysis is necessary in all three legislations, in order to conclude
whether or not there is a valid consent to the sexual act, even in the case of minor
victims, passive subjects of the sexual act with a minor offense.

In all three legislations, there is a distinction between sexual acts
involving penetration and sexual acts of another nature, the latter usually being
assessed as such on a case-by-case basis, with the aid of jurisprudence. The
penalty is always more severe when the acts involve any kind of penetration.

There are many identical or similar aggravating circumstantial elements
to the three legislations, for example when the offender took advantage of the
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special relationship he had with the victim, a relationship that helped him commit
the crime (Tudorel Toader, Romanian Criminal Law. Special Part. Vol. I,
Universul Juridic publishing house, Bucharest, 2019, p. 167). Also, there are some
differences when it comes to the aggravating circumstantial elements, as it was
shown through the individual analysis of the three legal systems. Lex ferenda, part
of the aggravating circumstances found especially in the German legislation
should also be introduced into the national legislation, as a result of the
commitments made by the Romanian state through the signing of the EU directive

and the Council of Europe convention, as mentioned in the introduction.

A general note on the German regulatory system: this legislation presents
many particularities and nuances and has a very layered structure, in opposition
with the French legislation, which presents a more general and laconic
framework. In my opinion, the Romanian legislation is more similar with the
German legislation in this matter, after the changes that occurred in recent years,
which led to a greater schematization of the legal framework.

On the other hand, the German sanctioning system offers a lot of
discretion to the judge, unlike the French legislation, which is very strict, without
maximum and minimum limits. From this point of view, Romanian legislation is in
an intermediate position, with minimum and maximum legal limits for each crime,
but smaller in amplitude compared to German ones.

As a personal opinion, | consider that the national legal framework
regarding offences against sexual self-determination is well balanced and
structured, even if some acts described in the European acts specified above
should be criminalized. 1 do not consider that we need to regulate legal
presumptions regarding the existence of an invalid consent in the case of victims
under a certain age, as this would not lead to a more effective act of justice and to
the discovery of the truth in an easier manner.

The difficulties in solving accusations of committing crimes regarding
sexual life will always exist, and in order to counter this phenomenon and ensure
fair solutions, it is necessary, on the one hand, for magistrates to correctly
analyze the evidence on a case-by-case basis, without prejudices, to know and
apply the minors’ hearing procedure, when this is required, as well as the legal
sanctioning provisions. It is also paramount to ensure the necessary logistics,
namely spaces specifically intended for the discussions with minors, in order to
create the proper setting for a reliable testimony. Moreover, it is mandatory for
the state to invest in the specialization of professionals who come into contact
with minor victims of crimes, namely social workers, probation counselors,
psychologists, police officers and magistrates, as working with minors involves
certain specific skills, which can be obtained only through specific training.
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Abstract

The scope of this study is to highlight the features of certain particular
types of legal relations derived from the administrative law, namely subordination
relations. The study starts from the general idea of legal relation, by analyzing its
importance in building legal relations given that there would be no legal order
and legal reality without legal relations. Further on, the study brings into
discussion the administrative law relations, representing a category of the legal
relations. Of all the types of administrative law relations, we specifically focused
on the subordination relation and not just any subordination relation, but the one
between public authorities and citizens. In relation to current realities that each
of us experience, we consider that this subtype of administrative law relation
deserves to be analyzed separately. In this way, the relation between public
authorities and citizens acquires particular values, starting from the
subordination of the citizen to the authority, but without the citizen being deprived
of means of defense in case the authority violates his/her rights, legitimate
interests or fundamental freedoms.

Key words: legal relation; administrative law relation; subordination; public
authority; citizen;

INTRODUCTION

Since ancient times, societies were developed based on the legal relations
in which their members were involved, the fact that “legal relations are first of all
social relations, which people enter in order to satisfy their various needs,
relations of cooperation and coexistence” (N. Popa (coord.), E. Anghel, C. Ene-
Dinu, L.C. Spataru-Negura, 2017, p. 215) being undeniable. That is precisely why
the General Theory of Law assigns a fundamental function to legal relations.

Depending on the two main branches of law, public law and private law,
the legal relations were divided according to the two dimensions of the law, which
are significantly different.
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Furthermore, nowadays legal experts are also paying attention to
the European (see A. Fuerea, 2016, p. 228 and the following; R.M. Popescu,
2014, p. 328-334; L.C. Spataru-Negura 2016, p. 84 and the following) and
international legal order, including European and international legal relations, no
longer being able to afford the luxury of a strictly local approach.

1. LEGAL RELATION FROM THE PERSPECTIVE OF THE GENERAL THEORY OF
LAW

Law is social, by interfering in the daily interaction of people in society,
with the purpose of disciplining their conduct, the law guaranteeing order, social
stability, legal security (see N. Popa, 2020, p. 235).

Legal relations are understood as social relations that have fallen under the
scope of the legal norms (regulated by the legal norms). By studying legal
relations from the perspective of the general theory of law, we note that legal
relations are, “first of all, social relations which people enter in order to satisfy
their various needs, relations of cooperation and coexistence” (see N. Popa, 2020,
p. 235).

Legal relation is defined in the doctrine as “the social connection,
regulated by the legal norm, by containing a system of mutual interaction between
determined participants, a connection likely to be defined through state coercion”
(N. Popa (coord.), E. Anghel, C. Ene-Dinu, L.C. Spataru-Negura, 2017, p. 216).

According to the doctrine of the general theory of law (N. Popa (coord.),
E. Anghel, C. Ene-Dinu, L.C. Spataru-Negura, 2017, p. 215), in order to be in the
presence of a legal relation, the following premises need to be fulfilled: legal
norms, subjects of law and legal facts. The first premises are general, abstract,
while the third premise is special, specific.

Furthermore, the premise of the legal norms is the very essential premise
of the emergence of the legal relation, sine qua non premise without which we
would not be in the presence of a legal relation. However, we consider that there
are legal norms that are also accomplished outside legal relations — this is the case
of prohibitive legal norms which defend and influence social relations by ordering
abstentions from committing acts that endanger social order. In such cases, legal
relation appears as a consequence of the non-compliance with the legal norm,
which was not the intention of the legislator. What the legislator wants is the
compliance with the conduct prescribed by the law, namely the refraining from
any prohibited action. Precisely from this point of view, in what concerns
administrative law and criminal law, we speak of legal relations of conflict and
legal relations of compliance.

At the same time, we point out that the theory of law highlights the fact
that there may be determined situations where legal relations may appear even in
the absence of an express legal norm — when analogy (analogia juris) is used (N.
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Popa, 2020, p. 237), more precisely when a judge resolves a case based on the
principles of law and not on a specific legal rule.

From the point of view of the theory of law, in the analysis of the concept
of legal relation, we distinguish between substantive approach - law
accomplishment form and technical legal approach — construction of theoretical
thinking.

Therefore, the proximate gender (the legal relation is a social relation) and
specific difference (a social relation regulated by a legal norm, capable of being
defended by the state, through coercion) results from the definition of the legal
relation mentioned above.

The legal relation is thus the cornerstone of law due to the fact social
relations will be built on it, by being distinguished as a social legal relation, a
superstructure relation, a volitional relation, a relation of values and a historical
category (N. Popa, 2020, p. 238-243).

2. ADMINISTRATIVE LAW RELATIONS

The result of the actions of the norms of administrative law in social
relations is the result of the administrative law relations, which therefore emerge
as a distinct category of legal relations.

The issue of the administrative law relations must be viewed with the
utmost particularity, precisely from the perspective of the branch of law to which
administrative law belongs, respectively public law.

According to professor Antonie lorgovan, the administrative law relations
are the social relations that have been regulated, directly or indirectly, i.e. by
means of the intervention of certain legal facts, by the norms of administrative law
(A. lorgovan, 2005, p.150).

The administrative law doctrine has constantly classified administrative
law relations into subordination relation and collaboration relations (D. Apostol
Tofan, 2020, p. 63), those of subordination representing the rule and those of
collaboration being the exception. Furthermore, we can also find coordination
relations and public guardianship relations in the field of the administrative law
relations.

The subordination and collaboration relation are especially noticeable, this
is why we will be focused on them hereafter.

As in case of any legal relation, the administrative law relation consists of
the following: subject, content and object (E. E. Stefan, 2019, p. 56).

Without going into a detailed analysis of these elements, they will be taken
over from the features of the two types of relations, as these features will be
detailed hereafter, precisely to emphasize the particularities that lead to the
individualization of the administrative law relations by referring to all social
relations regulated by different branches of law.
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Both categories of relations carry the following general features that
distinguish them from other legal relations (A. lorgovan, 2005, p.153):

1 one of the subjects is necessarily a holder of public authority; as a rule,
it is a public administration body, but it can also be a non-state body vested with
public power prerogatives, such as a private university that will provide one of the
most important public services, the education. This feature seeks to separate
administrative law relations from private law relations, a very important aspect
due to the fact, as we have already shown, we find ourselves into a relation of
power, which is fundamentally different from private relation;

[ they are relations of power, which appear in the field of the social
relations regulated by the administrative law norms. This feature separates
administrative law relations from the other public law relations. This is also
extremely important due to the fact that administrative law is not the only branch
of public law, constitutional law or public international law can be found
alongside it, but these branches of law target social relations that occur between
other parties, compared to the classical relation between authority and citizen
specific to the administrative law.

By identifying the common features of administrative law relations,
scientific strictness goes further, towards identifying the specific features of each
type of relation.

Therefore, the specific features of subordination relations are the following
(A. lorgovan, 1994, p. 143 and 144):

a) relations of subordination of one subject to the other; more precisely,
the subject bearing a public authority has a superordinate position.

b) their emergence and fulfillment are determined either by the will of the
legislator or by the unilateral will of the superior subject,

c) their fulfillment represents a legal obligation of the superior body.

Specific features of collaboration relations are individualized as follows
(A. lorgovan, 1994, p.144):

a) they are relations in which the subject bearing the public authority
collaborates from an equal position with the other subject of the administrative
relation (which may or may not be the bearer of the public authority);

b) their emergence and actual fulfillment is determined by the will of both
subjects;

c) the conditions for the manifestation of both subjects’ will are expressly
provided by the law.

3. SUBORDINATION OF THE CITIZEN TO PUBLIC AUTHORITIES. THE
SUBORDINATION RELATION GENERATING LEGAL EFFECTS AND THE OTHER
SIDE OF THE COIN

Given the two types of relations, as we have mentioned them previously,
this study will deal in particular with the relation of subordination of the citizen to
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public authorities. Notwithstanding, subordination relations do not emerge only
between the authority and the administered subject, but can also occur between
different authorities that are obviously not on an equal footing (i.e. the Ministry of
Health — superordinate subject, County Department of Public Health —
subordinate subject). These relations are specific to the administrative system
which assumes that subordination is the essence.

Subordination relations usually arise between a public administration
authority and another law subject that can be the citizen, in most of the cases. The
subjects have an unequal position in these relations. The public administration
authority is the active, superordinate subject, the other participant being the
passive, subordinate subject (for example, the relation between the police and an
offender, in case of committing an offence).

By virtue of its superordinate position, public administration authority can,
by its simple unilateral will, establish the conduct of the passive subject in the
respective relation, such conduct being incumbent on the latter. This specificity is
explained by the fact that public administration body participates in these legal
relations as bearer of state power, therefore as a public authority.

Mainly, public administration authorities demonstrate their will by
administrative acts. These administrative acts issued within the relations with the
citizens shall be individualized primarily by the fact that they are unilateral acts. A
report of subordination will be primarily effected by individual administrative act
addressed to the citizen by which a certain prescription is enforced on him, his/her
rights and obligations being established, the execution of which being held until
the act comes into force, is revoked or cancelled. First of all, the citizen will have
to execute the administrative act issued by the public authority, which enjoys the
ex officio execution rule. The consequence of this particularity is that, in case of
violation by the passive subject of the obligations incumbent on it within the
respective legal relation, the public administration authority can resort to forced
execution, ex officio, by using state coercion, in order to oblige the person in
question to fulfill the obligations incumbent on him within the respective legal
relation.

Although subordinate, passive subject does not fully lack of rights. If the
public administration body trespasses on the prerogatives granted by the law, thus
violating the rights of passive subject, it can resort to the competent body,
according to the law, in order to oblige public administration body within the
respective relation to comply with the law. Therefore, according to art. 52 of the
Constitution, any person aggrieved in his/her legitimate rights or interests by a
public authority, by means of an administrative act or by the failure of a public
authority to solve his/her petition within the lawful time limit, is entitled to the
acknowledgement of his/her claimed right or legitimate interest, the annulment of
the act and reparation for the damage.
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Starting from this point, the whole theory of the contentious administrative
will be developed, which will allow us to analyze concepts based on which the
citizen is no longer powerless, but benefits from a set of legal norms by virtue of
which he will be able to defend himself against the abuses arising from
subordination relations.

The institution of the contentious administrative includes the set of legal
norms that regulate the settlement of disputes in which at least one of the parties is
a public authority, disputes the object of which is the violation of a right or
legitimate interest of a person, by means of an administrative act or by the failure
to settle a petition within the legal deadline (C. S. Sararu, 2022, p. 26).

In the light of the above, it appears obvious that one of the plaintiffs in
contentious administrative is the citizen, provided that his/her rights and
legitimate interests are damaged by unilateral administrative acts or by the failure
to settle a petition within the legal deadline.

We are thus witnessing a tipping of scales, meaning that the public
authority will have a superordinate position within the initial legal relation. Once
the alleged violation of a right or legitimate interest is committed, the citizen shall
be entitled to resort to the legal procedures provided by the Constitution and Law
no. 554 of 2004 on the contentious administrative. According to these provisions,
public authority shall become the defendant of the dispute, by moving into a
defensing position, by trying to demonstrate through procedural documents at its
disposal that it has not violated the law and has complied in full with the principle
of legality governing its activity.

CONCLUSIONS

Despite the fact of being one of the most important legal relations, the
relation of subordination of the citizen to public authorities is not the only
administrative law report which gives rise to discussions and analyses. However,
of all the types of administrative law relations, it is the only one that each of us
faces, as citizens. And not infrequently, the citizen becomes a plaintiff in
contentious administrative because of the illegal way in which the authority
manifested within the respective legal relation.

This is precisely why this study presented both sides of this subtype of
subordination relation, in an attempt to open to the citizen the perspective of
his/her protection against the abuses that public authorities can commit.

Last but not least, we wanted to point out that the subordination relation
of the citizen to public authorities is the connection between the non-contentious
administration (where the relation occur between the authority and the citizen, the
citizen being in a subordinate position) and the contentious administration (where
the citizen sues the authority), ensuring that an independent power (the judiciary
power) decides whether the authority has acted illegally and sanctions it if
necessary.
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All these aspects represent dimensions of democracy, of the rule of law
and are meant to ensure an effective legal system where the Constitution, the
letter of the law, the protection of fundamental rights and freedoms work
effectively.
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Abstract

From the beginning of the existence of state entities, measures were
necessary to maintain and defend them against internal and external dangers. At
the beginning, these measures were taken exclusively in military terms, later
taking shape also in law and evolving simultaneously with state development. This
evolution has outlined other risk factors, which can threaten the existence of the
rule of law or the normal development of social, economic and political life. In
order to combat these dangers, which can intervene unexpectedly, and to
establish the state of normalcy as quickly as possible, the power factors in the
state must take energetic and immediate measures.
The content of exceptional states derives from those situations that are beyond the
normal state of the rule of law, situations accompanied by serious dangers that
may threaten its very existence or the normal development of social, economic
and political life.

Key words: exceptional situation, very serious dangers, extent of
measures, legal effect,
JEL classification K150;

INTRODUCTION
By declaring them, exceptional states are substituted for ordinary states of
law, adapting to the needs of the moment and the abnormal circumstances that
caused them, or forcibly brought them about, and which undoubtedly justify
themselves.
The exceptional states are instituted in those cases determined by the
emergence of moments of crisis for the rule of law, moments that can be triggered
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by either internal or external factors. The dangers can be so serious that they can
target supreme state institutions and values® such as:

- defense of the country and national security,

- constitutional democracy,

- the life of citizens, their rights and freedoms,

- public health and morals,

- public or private property, etc.

Very serious dangers such as armed aggression directed against the
country, actions or inactions aimed at sovereignty, independence, the unity of the
state or its territorial integrity, complex social adversities, disturbances and
demonstrations that tend to overturn the constitutional order and security of the
state and may degenerate into civil war, the serious violation of legality, the
occurrence or imminent occurrence of disasters are clear elements that require the
establishment of exceptional states.

Usually, in such situations, order, tranquility and civil peace can only be
imposed through resistance and coercion measures that the civil authorities, with
the help of the police and judicial bodies, cannot guarantee, and then the armed
forces are called upon.

There may also be situations which, discovered by intelligence and
counter-intelligence structures, raise the issue of the security of state structures
("underground™ movements, occult interests), which due to their scale become
very dangerous for the constitutional order, for the government and the stability of
the state entity and which, through by definition given their occult character, they
sound difficult if not impossible for public opinion to perceive. Based on this
information, exceptional states can also be established.

The state of emergency is mandatory for a certain period of time, when all
interests must be absorbed in the need for common defense.

Thus, necessity conditions the imposition of exceptional states, justifies
their exercise and limits their duration. Only necessity, not opportunity, can justify
the establishment of an exceptional state.

The necessity arises from the fact that states of emergency represent the
public's right to self-defense when civil authorities are unable to prevent or resist a
public danger by resorting to additional forces. They are justified by the pre-
existence of a disastrous enemy attack, by a special internal situation that requires
the control of the armed forces over the civilian population, not only to restore
order and law, but also to ensure the relief of the population, the resumption of
production, the restoration of the economy, the protection of life and properties,
evacuation and traffic control, as well as prevention of diversionary actions or
other illegalities.

! The Romanian Constitution of 1991 amended and supplemented by the Law on the revision of
the Romanian Constitution no. 429 of 2003
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The fact that states of emergency must be dictated by necessity, and their
extension depends on circumstances, reinforces their value as an object of a
country's legislative process.

The need dictated by the realities of a critical situation calls for immediate
measures, the importance of the need being determined by the measures that must
be taken in the interest of common defense. If it is required that the civilian
population be placed under the control of the armed forces, so that military
operations can be carried out unhindered, this not only falls within the
constitutional powers of the President, the Parliament and the Government, but it
also becomes an undoubted constitutional obligation for these state bodies .

The extent of the measures taken and the military forces used within the
states of emergency depends on the extent and complexity of the disturbances that
affect the normality of the state. Of course, in the conditions of an enemy invasion
or attack, or of a major natural calamity, the forces and means to be used will be
proportionally greater than in the case of small-scale local disturbances.

Dangers to the community do not only come from outside, they can also
have internal causes. Disturbances, violent demonstrations, insurrections, etc. they
can sometimes take a large scale, reaching the point of denying the constitutional
order, of disregarding the principles and institutions of the rule of law, and may
even turn into a civil war.

The constitutional order can only be restored through an energetic
intervention, through measures of resistance and coercion, which as a rule cannot
be applied by the civil authorities, requiring the call to the armed forces.

The need to establish states of emergency, followed by the extent of the
measures that need to be taken and the military forces used, determined in turn by
the extent of the dangers that must be faced and overcome, demand a hierarchy at
the level of the anti-crisis actions of the rule of law. For greater dangers the
measures and actions are wider and deeper, for lesser dangers they will be
reduced.

In such a situation, the complex mechanism of the power of the rule of law
is set in motion, various levers act, competence transfers from one power to
another take place, the organized military force of the state comes into action, the
support given to local administrative authorities increases and increase their skills.

1. BRIEF LEGISLATIVE EVOLUTION
In Romania, starting from 1864, through the State of Siege Law and then
through the Constitution of 1923, the name state of siege is consecrated and used.
The name, consecration and legislation of the state of siege, like almost the entire
Romanian legislation of that period, are of French inspiration. Later, in the post-
war period, the constitutions of 1948, 1952 and 1965 enshrine the state of
emergency that could be instituted throughout Romania or in certain areas.

81



CONSIDERATIONS REGARDING THE SCOPE OF NOTIONS OF
"EXCEPTIONAL SITUATIONS™

In the new conditions of democratic development of Romania after 1989,
inspiration continues from French doctrine and legislation and from the Romanian
experience acquired based on the application of the 1923 Constitution, so that
currently, based on the 1991 Constitution, exceptional situations in our country
are analyzed on the two levels: state of siege and state of emergency®. Cases of
extreme urgency require the immediate declaration of a state of siege.

The character of necessity, specific to the state of siege, translates into the
urgent need to apply military force to suppress or counteract the force of
belligerents or insurgents. The state of siege, being a measure of public safety, has
the effect of suspending the actions of the civil laws and replacing them with the
military regime. This measure can be general, for the entire country, or only
partial, for a certain territory or locality.

Like the extent of the measures to be taken, its territorial extent is

determined by the nature, the character of the disturbances and movements, and
the proportions of the danger to which the country is exposed.
In the area under its control, the temporary military government (temporary
dictatorship)® becomes the supreme governmental authority over the civilian
population, to the extent provided in the normative act declaring the state of
emergency. The rules and regulations imposing controls and restrictions on such
situations will be published immediately in the form of orders of the military
authority. Police functions will be provided by the military command. Security
restrictions will be imposed that involve limiting the exercise of some
fundamental civil rights and freedoms:

- prohibition of movement at certain times and camouflage;

- restrictions on population movement;

- occupation by military forces of some places considered important from

a strategic point of view;

- temporary detention of suspicious persons, etc.

The purpose of imposing the state of siege is to restore order, so that the
normal functioning of civil authorities can be restored as quickly as possible.
Beyond this goal, a state of siege has no justification. Except where it is necessary
to ensure the continuation of a necessary function, the state of siege is not
intended to replace civil administration. Within the limits of this purpose, the
subordination of the civil authority to the military authorities is inherent.

The real (effective) state of siege, which can only occur in time of war,
consists in the situation of a locality or portion of territory surrounded by the
besieging enemy, a situation that justifies the military authority to take any

2 GEO no. 1 of 1999 regarding the regime of the state of siege and the regime of the state of
emergency amended and supplemented by Law no. 164 of 2019,

% In the French Constitution of 1958 we find the expression "temporary dictatorship™ which refers
to the measures taken in the event of a serious crisis that would endanger democracy, as a last
resort to block a threat to public power.
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restriction regarding the rights of the civilian inhabitants of the besieged area
them, provided that those restrictions are taken for the purpose of ensuring a
complete resistance, or for the purpose of exiting the besieged area (V.
Pantelimonescu, 1940,.citat de C. Sava si C. Monac, 2000, p.5).

So, in a classic sense, the state of siege is justified by the siege of a
territory or localities, by the enemy troops, territory or locality that must be
governed according to exceptional provisions, established by laws that pass on the
military authority a good part of public powers. The application of the state of
siege must be justified by public necessity, by the existence of a real threat to
public order and safety.

The fictitious (political) state of siege can occur both in wartime (for
unsieged territories) and in peacetime and consists in the situation of a country,
locality or portion of territory, whose inhabitants are subject to certain restrictive
measures regarding the rights them, in order to remove imminent dangers.

These restrictions based on the proclamation of the state of siege are taken
by the Government, through the military authority, within the limits provided by
the act by which the state of siege was established (V. Pantelimonescu, 1940, p.5.
citat de C. Sava si C. Monac, 2000, p.5-6).

The state of siege in peacetime is therefore a fiction of the real state of war
and borrowed from the latter with all the rigors determined by the conditions and
requirements commanded by the reason of the state.

Looking at the state of emergency (OUG nr. 1/1999), we usually refer to
periods of low intensity but which still require the declaration of an exceptional
state. It can only occur in peacetime and usually refers to the existence of threats
to national security or Constitutional democracy, which makes it necessary to
defend the institutions of the rule of law and maintain or restore the state of
legality. This can also refer to the occurrence or imminent occurrence of disasters
(OUG nr. 21 din 2004), which requires organized military action to prevent, limit
and eliminate their effects.

The need to institute one or another of the exceptional states derives from
a thorough analysis of the seriousness of the dangers, an approach that constitutes
an attribute of the responsible power factors in the state and is based on
constitutional provisions and other laws in the field, relevant assessment criteria
but also truthful information and complete provided by specialized bodies.

The analysis of the seriousness of the dangers to the rule of law calls for
the appropriate, gradual establishment of the exceptional state that is imposed: the
state of siege and the state of emergency, as, in relation to the evolution of the
danger situations, in compliance with the constitutional provisions, it is possible
to move from state of emergency to state of siege or vice versa.

2. GENERAL CONSIDERATIONS REGARDING THE STATE OF SIEGE
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Cases of extreme urgency require the immediate declaration of a state of
siege. The character of necessity, specific to the state of siege, translates into the
urgent need to apply military force to suppress or counteract the force of
belligerents or insurgents. The state of siege, being a measure of public safety, has
the effect of suspending the actions of the civil laws and replacing them with the
military regime. This measure can be general, for the entire country, or only
partial, for a certain territory or locality.

In the area under its control, the temporary military government
(temporary dictatorship)* becomes the supreme governmental authority over the
civilian population, to the extent provided in the normative act declaring the state
of emergency. The rules and regulations imposing controls and restrictions on
such situations will be published immediately in the form of orders of the military
authority. Security restrictions will be imposed that involve limiting the exercise
of some fundamental civil rights and freedoms:

- prohibition of movement at certain times and camouflage;

- restrictions on population movement;

- occupation by military forces of some places considered important from

a strategic point of view;

- temporary detention of suspicious persons, etc.

The purpose of imposing the state of siege is to restore order so that the
normal functioning of civil authorities can be restored as quickly as possible.
Beyond this goal, a state of siege has no justification. Except where the
continuation of a necessary function is to be ensured, the state of siege is not
intended to replace civil administration. Within the limits of this purpose, the
subordination of the civil authority to the military authorities is inherent.

3. GENERAL CONSIDERATIONS REGARDING THE STATE OF
EMERGENCY

Regarding the state of emergency (OUG 21 din 2004), we usually refer to
periods of low intensity but which still require the declaration of an exceptional
state. It can only occur in peacetime and usually refers to the existence of threats
to national security or Constitutional democracy, which makes it necessary to
defend the institutions of the rule of law and maintain or restore the state of
legality. This can also refer to the occurrence or imminent occurrence of
disasters®, which requires organized military action to prevent, limit and eliminate
their effects.

* In the French Constitution of 1958 we find the expression "temporary dictatorship" which refers
to the measures taken in the event of a serious crisis that would endanger democracy, as a last
resort to block a threat to public power;

®> GEO 21 of 2004 regarding the National Emergency Management System, published in M. Of.
no. 361/ April 26, 2004 and republished in M. Of no. 190/March 7, 2005;
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The military lexicon (1980, pp.628-629) defines this state as "a situation in
which, due to the strained relations between states, some measures of a political,
military, economic and social nature are taken to raise the state of readiness for
the fight of the troops and the population in order to be able to enter to war in a
very short time."

The state of emergency also represents, in comparison with the state of
siege, a regime of restriction of public liberties, which is characterized by the
extension of the ordinary police powers of the public authorities, in case of
extraordinary events (Lexique de termes juridiques, 1998, 8 eme ed., 1990,
p.222).

CONCLUSIONS

The need to establish one or the other of the exceptional states arises from
a thorough analysis of the seriousness of the dangers, an approach that
constitutes an attribute of the responsible power factors in the state and is based
on constitutional provisions and other laws in the field, relevant assessment
criteria but also truthful information and complete provided by specialized
bodies.

The analysis of the seriousness of the dangers to the rule of law calls for
the appropriate, gradual establishment of the exceptional state that is imposed:
the state of siege and the state of emergency, as, in relation to the evolution of the
danger situations, in compliance with the constitutional provisions, it is possible
to move from state of emergency to state of siege or vice versa.
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Abstract

The Economic and Monetary Union combines a single monetary policy
with decentralised economic, especially fiscal policies under the responsibility of
Member States. From the Treaty of Maastricht the EU is trying to optimise the
specific institutions of one-armed European economic governance — with more or
less success. The excessive deficit procedure is an elementary part of the system.
The study focuses on the changes and criticism of the procedure paying particular
attention to public debt and the sanctions that may be imposed.

Key words: excessive deficit procedure, European economic governance, debt
reduction benchmark, European Court of Auditors

INTRODUCTION

The excessive deficit procedure (EDP) is an almost 30-year-old legal
institution in EU law. This action can be launched by the decision of Council
(recommended by the European Commission) against any EU Member State (MS)
that exceeds the budgetary deficit and /or debt ceiling regulated in the Treaty on
the Functioning of the European Union Article 126, Protocol No 12 annexed to
TFEU and in the EU’s Stability and Growth Pact (1997).” The study is based on
the research of rules of the procedure, their changes, the related jurisprudence and
some literature (including by reviews of the European Court of Auditors and the
State Audit Office of Hungary). The scope of our studies does not provide full
coverage of them. It focuses on the problems raised by the procedure, trying to
systematise them. Even its rules have been changed several times, the
Commission has relaunched a public debate on the review of EU economic

' The main provisions of EDP are laid down in Article 126 TFEU (thus Articles 119 and 120
TFEU are also linked to the procedure theoretically — as general rules of economic policy
cooperation). Besides, Protocols 12, 13, 15 and 16 and Declaration 30 are related to the procedure
at the level of primary law. The secondary legal framework for the EDP are the provisions of
Regulation (EC) 1467/96, Regulation (EC) 479/2009 on reporting obligations of Member States.
In addition, the sanctions for euro area MSs are governed by Regulation (EU) 1173/2011 and the
correction of their excessive deficits is governed by Regulation (EU) 472/2013.

87


https://www.ccdsara.ro/ijlso
mailto:csuros.gabriella@law.unideb.hu

EXCESSIVE DEFICIT PROCEDURE: PAST, PRESENT, PERFECT?

governance in 2021 October raising many questions to answer until 2023. This
shows not only the timeliness of the study, but also the still existing contradictions
in the procedure. The results of research are based on the use of legal historical
method, comparative law and case law analysis.

1. RIGHT TO EXIST? REASONS OF REGULATION

The emerging internal market has amplified externalities between Member
States’ economies. Furthermore, the Treaty of Maastricht set the objective of
economic and monetary union. From the Treaty of Maastricht monetary policy
became an exclusive competence of the EU in the eurozone. Besides, other
segments of economic policy, especially fiscal policy remained the competence of
Member States. This led to one-armed economic governance at both EU and
national level, which carries financial risks. If a euro-area Member State does not
pursue a discipline fiscal policy, national overspending is no longer constrained
by the risk of devaluation of the national currency. Why? The risks of increasing
debt would spill over, spread across euro area Member States mitigating its
negative economic effects (like increasing interest rate, devaluation of currency).
Beside the overspending and “moral hazardous” behaviour of Member States, the
so-called asymmetric economic shocks cannot be satisfactorily managed, either.
Asymmetric economic shocks have different effects in Member States, countries
can react and want respond to such shocks in different way (regarding budgetary
resources and economic stabilization tools). Furthermore, the growing
interdependence of Member States may increase the spillover effect of economic
shocks on other Member States. All these economic contexts, and the legal
principles of subsidiarity and proportionality also underpin the need for
intervention at EU level. But how?!

2. MAJOR CHANGES, BASIC REASONS

A basic premise of the research is that, the changes in regulation have been
driven by the macroeconomic challenges faced by Member States and the
European economy. Nevertheless, this was also influenced by conflicts of interest,
political bargaining and the different capacity of Member States to act. This unit
of the study focuses only on the main changes.

The Treaty of Maastricht (accepted in 1991, entered into force in 1994) re-
regulated? the rules of the multilateral surveillance of national budget (as a
preventive arm) and laid down the rules of excessive deficit procedure (corrective

% The secondary legislation on multilateral surveillance was laid down in Council Decision
90/141/EEC. It was supplemented and incorporated into primary law by the Treaty of Maastricht.
The Commission's examination under this procedure also covered the budgetary situation of the
Member States, as a precursor to the excessive deficit procedure.
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arm) in the primary law. The Council regulations of Stability and Growth Pact®
accepted in 1997 regulated detailed rules for budgetary surveillance and the EDP.
In the framework of excessive deficit procedure, the Commission shall examine
compliance with budgetary discipline in the Member States on the basis of the
following criteria:

- ratio of the planned or actual government deficit to gross domestic product
(GDP) exceeds 3%, unless either the ratio has declined substantially and
continuously and reached a level that comes close to the reference value,
or alternatively, the excess over the reference value is only exceptional and
temporary and the ratio remains close to the reference value;

- the ratio of government debt to GDP exceeds 60%, unless the ratio is
sufficiently diminishing and approaching this reference value at a
satisfactory pace.*

The fiscal element of the convergence criteria, set at the initiative of
Germany, aimed to ensure the sustainability of fiscal policy, which remained the
competence of Member States. The reference values were based on the average of
the Member States’ budgetary statistics at the time (1991) with the aim of
maintaining them. However, there were more countries with high ratio of debt
(e.g. 129.4% of GDP in Belgium, 101.4% of GDP in Italy in 1991) and their
deficit was also above reference values (6.5% and 10.1% of GDP).

The euro was introduced in 1999 not on the basis of the reference values
set out in the Treaty's protocol, but on the basis of whether a Member State was
subject to EDP. When the decision was taken in May 1998 on which Member
States could introduce the euro (01.01.1999), two countries were allowed to enter
the final stage of economic and monetary union where gross public debt exceeded
100% of GDP: Belgium and Italy. When Greece (in 2001) became eligible to
enter the eurozone, the Greek debt ratio was also above 100% of GDP.” At least in
the case of the Greeks, a political compromise has been reached to expand the
euro area.

Although a fiscal consolidation process took place in the European
economies in the second half of the 1990s, an economic downturn began in 2000,
which has left its mark on government deficits and debts. In 2005, the amendment
of the Pact officially aimed at improving the implementation of the Pact, actually
weakened the fiscal rules allowing to slow down the fiscal correction, avoiding
the imposition of sanctions (by widening the scope of exceptions). The 2005
reform of the SGP introduced the structural balance as one of the targets that

¥ Council Regulation (EC) 1466/97; Council Regulation (EC) 1467/97; Resolution of the European
Council of 17 June 1997 on the Stability and Growth Pact. OJ C 236, 2.8.1997. p. 1.

* The Treaty text has not changed since then. See: Article 126 (1) TFEU. The reference values are
specified in the Protocol on the excessive deficit procedure annexed to the Treaties.

> http://publikaciotar.repozitorium.uni-bge.hu/1048/1/Ferkelt-B..pdf (16.11.2022.)
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Member States under the EDP must achieve in order to correct an excessive
deficit situation.

There were political and economic reasons beyond the amendments. By
2003, the Council had already made recommendations to several Member States
(like Ireland, Portugal) to correct their budgets, but in the case of Germany and
France, despite the existence of excessive deficits, the Commission's proposal was
not voted by the Council, and the procedure was closed for these two Member
States. Politically, the Council decision is partly due to the strong German and
French lobby, but also to the forced and discriminatory solidarity of other
Member States, as the debate on the EU budget was taking place in parallel. The
economic reason of the laxation of rules is that fiscal convergence criteria are
difficult to fulfil — especially in a recession. Government measures to stimulate
economic growth have a negative impact on the government deficit and debt. The
Commission successfully brought an action before the Court of Justice of the
European Union,® which led to continuing EDP against Germany and France.
When sanctions could have been imposed against these countries, the rules of the
procedure were instead weakened by the 2005 amendments.

What were the consequences of the 2005 amendments? The more the
fiscal rules are relaxed the less relief they provide. As a result, the relevant actors
and the central banks of the Eurosystem face greater demands and challenges.
Furthermore, the Commission and the Council got considerably more scope for
discretion and flexibility in the interpretation of regulation than earlier.’

The second — bigger — wave of EDP reforms was triggered by the financial
and then economic crisis that escalated in 2008. The crisis had highlighted the
weaknesses of financial policy at the time: lax financial market regulation,
uncontrolled and irresponsible lending policies by the banking sector and rising
indebtedness in both the private and public sectors. The stimulus measures
necessitated by the crisis were putting additional strains on public finances,
jeopardising their medium and long-term sustainability. This has called for a
rethinking of the budgetary framework and structural reforms — not just at
national, but also at European governmental level.

The need to strengthen the economic union has led to the creation of a
multi-pillar surveillance system in 2010-2011 bringing together the different
segments of economic policy coordination in the European Union. The first,
reformed pillar is the European economic and budgetary policy coordination

® Case C-27/04 Commission of the European Communities v Council of the European Union.
About the case: Angyal, Zoltan: Eurdpai itélet. A talzott hidny esetén kdvetendd eljaras menete a
kozbsségi joghan: az Eurdpai Birosag itélete a Bizottsdg kontra Tanacs tigyben. Eurdpai Tikor,
2004/8. p. 76-92.

" Franz-Christoph Zeitler: What remains of the Stability and Growth Pact? Speech of the Member
of the Executive Board of the Deutsche Bundesbank, Salzburg, 2005.
https://www.bis.org/review/r050901j.pdf (10.11.2022.)
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based on the rules of Stability and Growth Pact. The second new pillar is
macroeconomic surveillance, and the third is the European System of Financial
Supervision (see Figure 1).°

Figure 1.
Segments of economic policy cooperation in the EU
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Source: own compillation

What has been changed by the reform relating to the EDP? The European
Semester interlinks the annual mechanisms of economic governance related to the
first two pillars from 2011. Under the EDP, euro area Member States are required
to prepare stability programmes, other Member States are required to prepare
convergence programmes by 1 April each year and to report deficit and debt data
twice a year (before 01.04. and 01.10.). The programmes, data and corrective
actions taken by Member States under the procedure are now assessed in the
framework of the European Semester.

To facilitate a more disciplined fiscal policy, the possible cases in which
financial sanctions (like non-interest-bearing deposit, fine) can be imposed on a
euro area MS have been broadened and the rules for imposing them have been
tightened.® The introduction of the reverse decision-making mechanism could
facilitate the entry into force of the Commission’s proposal to impose sanctions,
as a qualified majority in the Council is required not to impose sanction
(supporting the proposal) but to reject it.

8 For further detailes see Kalman, Janos: Az Eurépai Uni6 pénziigyi feliigyeleti rendszere. In
Kalman, Janos (szerk.): A pénziigyi jog alapintézményei, 2022, HVG-ORAC, Budapest, 635-661.
and Kalman, Janos: Pénzugyi szolgaltatdsok igazgatadsa, in Lapsanszky, Andras (szerk.):
Szakigazgatésaink, 2020, Wolters Kluwer, Budapest, 576-596.

% Sanctions for euro area Member States are governed by Regulation (EU) 1173/2011 of the
European Parliament and of the Council.
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Specific problems have also arisen: the falsification of statistical data. The
shortcomings of the Stability and Growth Pact so far have been caused not only
by weaknesses in the rules but also by inconsistencies in the application of the
existing rules. Not the only example, but a typical one, is Greece's misreporting of
public finances, which was already untrue before introduction of the euro (2001)
and during the economic crisis (in 2009, the 3.7% budget deficit reported by the
Greek government was actually 15.4% of GDP).!® This is why from 2012 the
Council, acting on a recommendation by the Commission, may decide to impose a
fine on a euro area MS that intentionally or by serious negligence misrepresents
deficit and debt data relevant for the application of (multilateral surveillance and)
excessive deficit procedure.

Due to the crisis, more attention has been paid to public debt. The concept
of debt diminishing at a satisfactory pace (when the state debt is higher than 60%
of GDP) was operationalised through the debt-reduction benchmark.

The Fiscal Compact, signed in 2012 by 25 Member States'! (as an
international treaty!), sets out additional provisions on budget balances and debt
above the reference value for participating Member States (see the regulation
relating to mandatory balanced budget rule, benchmark for government debt
reduction, reporting public debt issuance plan). A commitment by the euro area
countries directly linked to the EDP to support proposals or recommendations
from the European Commission to the ECOFIN Council if a euro area country
breaches the deficit criterion, unless this is opposed by a qualified majority of the
other euro area countries. This provision is expected to increase the automaticity
of the excessive deficit procedure related to breaches of the deficit criterion.'? The
treaty has also had the effect of transposition of the balanced budget rule (and
public debt limit) into national law, preferably at constitutional level.*® Finally, it
is important to note that the Pactum does not set any obligations for participating
Member States outside the euro area (e.g. Romania, Hungary). The Pact
highlights the limited and divergent willingness of Member States to cooperate,
leading to multi-speed integration.

The so-called 'Two-Pack’, adopted in 2013, aimed to further strengthen the
reformed economic governance framework for euro area Member States (!).
Regulation (EU) 473/2013 of the European Parliament and of the Council
incorporates into the European Semester a system of ex-ante monitoring and
assessment of the annual budgetary plans of euro area Member States on the basis
of the so-called common budgetary roadmap, and sets out additional rules for euro

19 Sziics Tamas: Politikai dimenziok. Gazdasagi kormanyzas az Eurdpai Bizottsag nézGpontjabol.
Eurdpai Tukor, 2011/2. 23.

1 The United Kingdom and the Czech Republic did not sign the treaty.

12 https://www.ecb.europa.eu/pub/pdf/other/mb201203_focus12.en.pdf (04.11.2022.)

'3 The European Court of Justice has been empowered to impose financial sanctions of up to 0,1%
of GDP to ensure compliance with the obligation of transposition.
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area countries under the excessive deficit procedure. If the Council decides that an
excessive deficit exists, the euro-area MS is required to prepare an economic
partnership programme in addition to reporting on the measures taken under the
Council recommendation. The Commission is empowered to make a
recommendation directly to the MS if it considers that the compliance with the
deadline to correct the excessive deficit’? is at risk. Regulation (EU) 472/2013 of
the European Parliament and of the Council introduces rules for enhanced
surveillance, macroeconomic adjustment programme and post-programme
surveillance. If a MS is placed under enhanced surveillance because requests
financial assistance (credit) from one or several other Member States, third
countries, the ESM or the IMF, it shall prepare a macroeconomic adjustment
programme, which exempts the country from the obligation to prepare stability
programme, macroeconomic adjustment programme and to report on correction
measures, it remains outside the European Semester. If the EU was also involved
in providing the loan, after the disbursement period, the MS will be subject to
post-programme surveillance until at least 75% of the loan has been repaid.™
Under post-programme surveillance the general rules come back into force. To
sum up, the Commission’s power have been strengthened, as it got the right to
give an ex-ante opinion on draft budgets (in the European Semester) for euro area
Member States and to make recommendations in the EDP. However, the
extension of reporting and programming obligations for euro area Member States
reduces transparency and increases the administrative burden on them.

3. CRITICS AND RECOMMENDATIONS

The comments on the excessive deficit procedure are organised
thematically, according to subjectively chosen criteria, sometimes with a view to
possible changes.

3.1. Assessment procedure

The European Court of Auditors (ECA) examined the Commission’s
implementation of the excessive deficit procedure between 2008 and 2015,
focusing on six Member States and defined conclusions and a number of specific
recommendations addressed to the Commission. The ECA found that, although
detailed procedures and guidelines exist for most areas of the Commission’s data
collection and analysis and its assessment of compliance with the rules on
budgetary discipline, there are problems with the implementation of these tasks.
What has been lacking is consistency and transparency in the application of those
rules. The ECA recommended to the Commission to enhance its quality
assessment procedures and better document its work, maximise transparency and

 Article 126 (7), (9) TFEU.
1> Regulation (EU) 472/2013 of the European Parliament and of the Council.
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promote the involvement of national fiscal councils to confirm the national data
used in the Commission’s analyses.

The country-specific recommendations addressed to Member States are
often regrouped, making it difficult to compare progress over the years and
implementation of recommendations. The criteria and rationale for selecting
recommendations are not clearly documented, prioritisation is not clearly
explained*® (e.g. corruption).*’

3.2. Control of Public Debt

According to the European Court of Auditors® the excessive deficit
procedure continues to over-emphasise the criterion of deficit rather than debt.
Why does it carry risks? A high debt level impairs the stabilising role of fiscal
policy even in respect of short-term growth stimuli. This is because an
expansionary fiscal policy has less impact in an environment of high deficit and
debt levels than in an economy with structurally sound public finances. Low
government debt has a positive correlation to growth® because of the resultant
boost in confidence, lower tax burden, possibly greater involvement and
efficiency of the private sector.?’ Period of low interest rates until 2021 have
significantly reduced the interest burden on general government.

The drivers behind debt dynamics are the primary balance,?* the snowball effect®?
and the stock-flow adjustment.?® The evolution of the debt-to-GDP ratio can
therefore be broken down by the respective impact of those three drivers. In 2022,
the challenge is asignificant snowball effect resulting from a combination of
a large initial stock of debt, low or negative nominal GDP growth and episodes of

'8 European Court of Auditors: Special Report 16/2020, p. 48-52.

Y7 Allami Szamvevészék: Elemzés az Eurépai Bizottsag 2004-2020. kozétt a tagallamokrol
készitett értékeléseirdl 2. rész: Osszehasonlitd elemzés. 2020. oktober. (State Audit Office of
Hungary)

https://www.asz.hu/storage/files/files/elemzesek/2020/elemzes 20042020 2 20201002.pdf?downl
oad=true (30.09.2022).

'8 European Court of Auditors: Special Report 10/2016, p. 12.

9 European Central Bank: Public Finances and Long-Term Growth in Europe — Evidence from a
Panel Data Analysis. ECB Working Paper 246/2003.
https://www.ecb.europa.eu/pub/pdf/scpwps/ecbwp246.pdf?9fc3689ef8dd20d85867f8b601f0e035
(30.10.2022.)

% Franz-Christoph Zeitler: What remains of the Stability and Growth Pact? Speech of the Member
of the Executive Board of the Deutsche Bundesbank, Salzburg,  2005.
https://www.bis.org/review/r050901j.pdf (10.11.2022)

2! The primary balance is the budget balance net of interest payments on general government debt,
so it indicates the amount of new debt created by the government.

%2 The snowball effect is the effect on public debt accumulation arising from the differential
between the interest paid on public debt and the nominal GDP growth rate.

% The stock-flow adjustment groups all changes in public debt that cannot be explained by the
deficit (e.g. changes in the value of debt denominated in foreign currency).
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high interest rates. Medium- and long-term challenge is that high public debt also
places a burden on future generations in ageing societies.

The analysis of the European Court of Auditors suggests that the EDP is
potentially effective at keeping debt within limits, although a high initial level of
debt may hamper the effectiveness of the procedure in keeping the debt-to-GDP

ratio under control.?*

The study stresses that it would be necessary to differentiate between
Member States according to their level of public debt (e.g. between less,
moderately or heavily indebted Member States) and to adjust the debt reduction
benchmark accordingly, but strictly. Our conclusion is confirmed by the
Commission’s experience that in some heavily indebted countries, the debt
reduction benchmark has required a particularly significant fiscal effort.? It is
interesting to note that the debt levels of euro area Member States are higher than
those of non-euro area Member States (see Figure 1., 2.) although they are subject
to closer budgetary surveillance.

Figure 1.
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24 European Court of Auditors: Special Report 10/2016, p. 72.
25 COM(2020) 55 final, p. 7.
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At the end of the first quarter of 2022, the highest ratios of government
debt to GDP were recorded in Greece (189.3%). In six other euro area Member
States government debt was above 100% of GDP: Italy (152.6%), Portugal
(127.0%), Spain (117.7%), France (114.4%), Belgium (107.9%) and Cyprus
(104.9%). The lowest government debt rate was in Estonia (17.6%), Luxembourg
(22.3%) and Bulgaria (22.9%).%’

3.2.1. Case of Romania

At the time of publication of this study, only Romania is subject to an
excessive deficit procedure (Cirmaciu Diana, 2021, p. 68), even the government
debt rate is under the reference value. What was the background?

Romania has been under consecutive Significant Deviation Procedures
(SDP) under the preventive arm of the Stability and Growth Pact since spring
2017 as a consequence of the significant deviation by Romania from its medium-
term budgetary objective (MTO) in 2016. In 2018 Romania registered a general
government deficit of 2.9% of GDP, while debt stood at 35.0% of GDP.? Based
on the Fiscal Strategy, Romania’s general government deficit is planned to have
increased to 3.8% of GDP in 2019. The Commission considered that this was well
above and not close to the Treaty reference value of 3% of GDP and is also not
exceptional, as it neither results from an unusual event nor from a severe

26

(10.11.2022).

%" https://ec.europa.eu/eurostat/documents/2995521/14644644/2-21072022-AP-EN.pdf/ce72169d-
1c4a-076c-d9da-4e87577a18dd?t=1658388869931 (10.11.2022).

28 About the Romanian fiscal system see detailed: Ramona Ciobanu—Zoltan Varga: Romanian and
Hungarian Fiscal Systems. Regulations and Fiscal Apparatus. Transilvania University of Brasov.
Bulletin. Series VII: Social Sciences, Law 2020. 13 (62) pp. 307-317.
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economic downturn. The excess over the reference value was not temporary, as
the Commission 2020 winter forecast, extended for fiscal variables, projects a
general government deficit of 4.0% of GDP in 2019, 4.9% in 2020 and 6.9% in
2021. According to the Commission report 2020, Romania faced high fiscal
sustainability risks in the medium and long term, driven by high fiscal deficits and
costs of aging. Assuming no-policy change, it was projected to breach the 60%
debit rule in 2025.%° Overall, on 3 April 2020, the Council decided that an
excessive deficit existed in Romania because of a budget deficit above the
reference value planned for 2019. The Commission considered in 2021 that the
excessive deficit procedure should be kept in abeyance at this stage on the basis of
the projected achievement of the required headline deficit target in 2021.%°

The general escape clause of the Stability and Growth Pact has been active
since March 2020. According to the general escape clause, a deviation from the
medium-term budgetary objective or from the appropriate adjustment path
towards may be allowed for Member States, during both the assessment and the
implementation of Stability or Convergence Programmes. In the corrective arm of
the Pact (EDP), the clause will allow an extension of the deadline for the Member
States to correct their excessive deficits under the excessive deficit procedure,
provided those Member States take effective action as recommended by the
Council.

In its communication of 3 March 2021 entitled ‘One year since the
outbreak of COVID-19: fiscal policy response’, the Commission set out its view
that the decision on the deactivation or continued application of the general escape
clause should be taken as an overall assessment of the state of the economy, with
the level of economic activity in the Union or euro area compared to pre-crisis
levels (end of 2019) as a key quantitative criterion. Heightened uncertainty and
strong downside risks to the economic outlook in the context of war in Europe,
unprecedented energy price hikes and continued supply-chain disturbances
warrant the extension of the general escape clause of the Stability and Growth
Pact through 2023.%

23 COM(2020) 68 final, p. 8.

%0 COM(2021) 915 final, p. 7.

31 Council Recommendation of 12 July 2022 on the 2022 national reform Programme of Hungary
and delivering a Council opinion on the 2022 Convergence programme of Hungary. OJ C 334,
1.9.2022, p. 136-145.
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In 2022 the deficit criterion is not fulfilled by 17 Member States (exceeded
the deficit reference value in 2021 or plan to exceed it in 2022),% and 5 MSs*
have not met the debt criterion in 2021.3* The Commission announced in its
Communication of 2 March 2022, that that it would not propose the opening of
new excessive deficit procedures in spring 2022 as the COVID-19 pandemic
continued to have an extraordinary macroeconomic and fiscal impact that,
together with the invasion of Ukraine by Russia, created exceptional uncertainty,
including for designing a detailed fiscal adjustment path.

The question may arise: should the existence of a budget deficit of more
than 3% of GDP be taken into account with the same rigour in countries with low
public debt?

The State Audit Office of Hungary considers that the Commission has not
given sufficient weight to the compliance with the debt benchmark in case of
Romania and Czech Republic when compared with the assessment of Portugal,
which had a debt ratio above 120%, twice the benchmark, and has not been able
to reduce it significantly over the period 2011-2020, but has also made limited
progress in fiscal policy according to the Commission's assessment.*®

3.3. Legal actions relating to EDP

The Treaty requires Member States to avoid excessive government
deficits. It is important to stress that according to Article 126 (10) TFEU, the
excessive deficit procedure under primary law does not include infringement
proceedings against Member States (Articles 258 and 259 TFEU). In case of
breach, the Council can apply negative legal consequences under a specific
(excessive deficit) procedure. The question arises whether Member States
obligations regulated under secondary law (e.g. reporting) can be enforced under
the infringement procedure or whether they are also covered by the prohibition of
the Treaty.

The European Court of Auditors is clearly of the opinion that in the latter
cases an infringement procedure can be launched. In its Special Report No
10/2016, it recommends that the Commission should more strictly enforce the
rules on Member States’ reporting and should always make clear in the
assessments whether the Member States have fulfilled their reporting obligation.
According to the ECA, Commission should make use of the possibility to launch

%2 Belgium, Bulgaria, Czechia, Germany, Estonia, Greece, Spain, France, Italy, Latvia, Lithuania,
Hungary, Malta, Austria, Poland, Slovenia and Slovakia.

%3 Belgium, France, Italy, Hungary and Finland.

% COM(2022) 630 final.

% COM(2022) 85 final.

% Allami Szdmvevdszék: Elemzés az Eurépai Bizottsag 2004—2020. kozétt a tagallamokrol
készitett értékeléseirél 2. rész: Osszehasonlitd elemzés. 2020. oktober. (State Audit Office of
Hungary)
https://www.asz.hu/storage/files/files/elemzesek/2020/elemzes_20042020_2_20201002.pdf?downl
oad=true (30.09.2022).
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infringement procedures when Member States do not comply with their reporting
obligations.*’

It is clear from the text of the Treaty that annulment proceedings in respect of EU
acts and judicial review of an infringement by omission may be initiated in the
framework of the excessive deficit procedure.

However, the Council's country-specific recommendations, which
encourage Member States to undertake structural reforms among other things, are
not binding and cannot be enforced by legal acts. The following proposal by the
Court of Auditors was therefore rightly disputed by the Commission: “the
Commission shall strengthen the monitoring of the implementation of agreed
structural reforms, including making full use of its powers to ensure Member
States meet their commitments.”*® In its response, the Commission pointed out
that structural reforms are neither binding nor enforceable, thus the Commission is
unable to influence or boost their implementation.

3.4. Sanctions

In the framework of EDP the Council may decide to apply one or more of
the following measures:

- to require the Member State concerned to publish additional information,
to be specified by the Council, before issuing bonds and securities,

- to invite the European Investment Bank to reconsider its lending policy
towards the Member State concerned,

- to require the Member State concerned to make a non-interest-bearing
deposit of an appropriate size with the Union until the excessive deficit
has, in the view of the Council, been corrected,

- to impose fines.

As mentioned above, the 2011 reforms have strengthened sanctions
against Member States that do not comply with recommendations, and have eased
the conditions for imposing them. The introduction of the reverse decision-
making mechanism could facilitate the entry into force of the Commission’s
proposal to impose sanctions.

Due to the 2011 reform (called “Six Pack”), the Council is entitled to
impose a non-interest-bearing deposit if it decides that an excessive deficit exists
in a MS, acting under Article 126 (6) TFEU. It is therefore entitled to impose
sanction from the start of the procedure (!) in two cases. If the excessive deficit
exists in a MS which has lodged an interest-bearing deposit with the Commission
in the framework of the multilateral surveillance before the EDP, and when the
Commission has identified particularly serious non-compliance with the
budgetary policy obligations laid down in the SGP.**

%" European Court of Auditors, Special Report 10/2016, p. 82.
%8 European Court of Auditors, Special Report 10/2016, p. 13.
% Article 5 of Regulation (EU) 1173/2011 of the European Parliament and of the Council.
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Until the reforms of 2011, whenever the Council decided to apply
sanctions to a participating MS (having failed to take appropriate action on several
times) in accordance with Article 126 (11) TFEU, a non-interest-bearing deposit
shall, as a rule, be required. From 2011 a fine shall be applied (not a non-interest-
bearing deposit).* The amount of the fine shall comprise a fixed component equal
to 0,2% of GDP, and a variable component.* The fine cannot exceed 0,5% of
GDP. It may be noted that Article 1(11) of Regulation 1177/2011/EU is
contradictory to Article 6 of the Regulation 1176/2011/EU,** which sets the
amount of the fine at 0,2% of GDP ignoring the variable element rule.

Despite the tighter regulation, since the EDP’s inception, no sanctions
have been applied.*® According to the ECA, “while sanctions are also useful as
a deterrent, not applying them when Member States fail to fulfil their commitment
to budgetary discipline brings the risk that they will be perceived as a tool
unlikely to be used. This would undermine their credibility and effectiveness, and
hence that of the EDP as a whole. Indeed, although the imposition of sanctions is
not the real aim, a system devoid of sanctions is one that relies on nothing more
than moral suasion, in which case, unless the Commission can win the Member
States’ cooperation, the EDP is bound to be ineffective.”* For this reason, the
ECA recommends that the Commission should recommend that the Council step
up the procedure and apply sanctions when there is evidence that a Member State
has not complied with EDP recommendations and therefore has failed to fulfil its
commitment to budgetary discipline under the Treaty. The The Commission did
not accept the recommendation as the stepping-up of the EDP and the imposition
of sanctions are governed by clear legal rules and processes which the
Commission is bound to follow. The Commission will continue to recommend the
Council to impose sanctions where appropriate in line with the legislation.*

The application of sanctions is controversial. Many stress its ultima ratio
nature. However, it is sometimes even argued that an incentive-based system

“0 Article 1(11) of Regulation (EU) 1177/2011 of the Council.

* The variable component shall amount to one tenth of the absolute value of the difference
between the balance as a percentage of GDP in the preceding year and either the reference value
for government balance or, if non-compliance with budgetary discipline includes the debt
criterion, the government balance as a percentage of GDP that should have been achieved in the
same year according to the notice issued under Article 126(9) TFEU.

*2 Regulation (EU) 1176/2011 of the European Parliament and of the Council.

*3 The EDP can be stepped up, it occured only once, for Belgium. Hungary was already subject to
proceedings in the year of its accession to the EU (2004) and the partial suspension of the Fund
was provided for in Council Decision 2012/156/EU with effect from 1 January 2013. However, as
the Hungarian government had taken the necessary corrective measures in 2012, the suspension
was lifted in 2012 and was not effectively applied from 2013. The excessive deficit procedure was
lifted for Hungary in 2013. See: Csiirés, Gabriella: Unids pénziigyek. Az eurdpai integracio
fejlédésének pénziigyi jogi vizsgalata. HVG-ORAC, Budapest, 2015.

** European Court of Auditors, Special Report 10/2016, p. 73,83.

** European Court of Auditors, Special Report 10/2016, p. 106.
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should be introduced instead, as the use of financial sanctions against a Member
State in a difficult budgetary situation is not a rational course of action.
3.4.1. Conditionality of sanctions

There is a tendency to attach conditions to EU funding. The roots of this
go back to 1994, when the Regulation (EC) 1164/94 establishing the Cohesion
Fund not only obliged Member States to prepare stability or convergence
programmes, but also made it possible to suspend financial assistance from the
Fund if a Member State failed to take the necessary measures to correct its
excessive deficit within the deadline.

By 2014, the rules had been significantly extended to cover more funds,
more Member States and more procedures, with more complex criteria. The
conditions (ex ante, ex post and macroeconomic) for ESB funds*® under the 2014-
2020 EU budget*” are now set for all Member States and have become broader
and more complex, reinforcing the mechanisms of the multilateral surveillance,
excessive deficit procedure and macroeconomic imbalance procedure. It is also
covers Member States that benefit from EU-related lending.

From 2021 European Recovery and Reconstruction Instrument funding
has also been linked to the European economic governance measures, so the
Council is empowered to decide to suspend a total of €1,040,873 million in EU
supports, reinforcing compliance with non-binding recommendations in the
context of economic governance. Interestingly, although not directly related to the
EDP, Regulation (EU, Euratom) 2020/2092 of the European Parliament and the
Council links every (1) EU funding and EU-related lendings to the rule of law (all
budgetary support and EU-related loans may be suspended).

Consequently, in areas where the EU cannot accept binding legislation, but
only recommendations (economic policy, e.g. tax policy and employment policy,
and protection the rule of law), the EU uses the withdrawal of its support as a
negative incentive. Earlier it was mentioned that the Commission is unable to
influence or boost the implementation of country specific recommendations. They
have therefore effectively turned the system upside down and made it a
fundamental objective to enforce non-binding EU economic policy
recommendations. This was done not by classical regulatory measures, but by the

* The European Structural Investment Funds are the funds for cohesion policy (European
Regional Development Fund, European Social Fund and Cohesion Fund) and, within agricultural
policy, the rural development fund (European Agricultural Fund for Rural Development) and the
European Maritime and Fisheries Fund. These account for around 44% of the EU budget for 2014-
2020.

*"About the budgetary regulation of the European Union see detailed: Fabian, Klaudia—Varga,
Zoltan: Az Eurdpai Unid koltségvetési szabalyozasarél. PUBLICATIONES UNIVERSITATIS
MISKOLCINENSIS SECTIO JURIDICA ET POLITICA Sectio juridica et Politica, Tomus
1/2021. pp. 81-115.; Halasz, Zsolt: Az Eurdpai Unid koltségvetésének szabalyozasa. Budapest,
Pazmany Press, 2018.
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governance method of financing, using the possibility of suspending aid as a
negative financial incentive.

CONCLUSIONS

Recent reforms to the EU fiscal framework (the ‘Six-pack’ in 2011 and
‘Two-pack’ in 2013) were made with the aim of achieving and maintaining the
soundness of public finances. Relating to EDP, the reforms introduced
complementary rules, an early-warning mechanism and arange of new
monitoring and surveillance tools; they also strengthened sanctions and eased the
conditions for imposing them. Detailed regulation has become complicated,
hampering the transparency of the regime and making it difficult to apply.

The budget balance and debt-to-GDP ratio are the two Treaty indicators
to assess the budgetary position of a Member State. However, under the
procedure, the Commission puts more emphasis on the evolution of the
government deficit, without taking due account of the different levels of
government debt in Member States.

In connection with the procedure, the EU has several instruments to
enforce the application of the legislation by Member States. Since the introduction
of the procedure, no sanctions have actually been applied (once with the prospect
of sanctions). It shows the ultiam ratio nature of sanctions.

While in 2010 all but three Member States (Luxembourg, Norway,
Estonia) were subject to an excessive deficit procedure (EDP), from mid-2019 to
April 2020 no Member State was subject to such a procedure. It may justify the
dissuasive effect of the restrictions adopted from 2011. Though, the European
Court of Auditors oppinion is that, the EDP has not proved fully effective as a
corrective mechanism.

Events in recent years (Covid 19 pandemic, war in Ukraine) have had a
significant negative impact on the European economy and the budgets of Member
States. How has the process respond to all this? From 23 March 2020 the general
escape clause of the Stability and Growth Pact has been activated until the end of
2023. The challenge for the future will therefore be how Member States in
budgetary difficulties can return to a disciplined fiscal policy, also with regard to
the rules of excessive deficit procedure.
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Abstract

European law and the national law of the Member States contain
provisions for the legal protection of victims of crime. These sources aim to grant
victims the fundamental right of access to justice.

However, the application of victim rights regulations varies from one
Member State to another. These differences lead to different approaches to victim
support. In this context, it is necessary to standardize the methods of supporting
victims of crime at the European level, as well as to improve the institutional
system for their application.

Key words: victim; criminal offence; international crime; human trafficking;
domestic violence.

INTRODUCTION

1. INTRODUCTORY ASPECTS REGARDING THE NOTION OF "VICTIM"

The free movement of persons is a basic element of the Internal Market of
the European Union' and a fundamental right recognized by the European
citizens. art. 45 of the Charter of Fundamental Human Rights.

Given the fact that more and more people travel, live or study in another
EU country, they can become potential victims of crime.

Every year, around 15% of Europeans, 75 million people in the European
Union are victims of crime®.

The concept of "victim of crime™ is interpreted differently from one legal
system to another. Some Member States define the term "victim™ narrowly in their

! Regulated in principle by the provision. Art. 45 et seq. TFEU and developed by Directive
38/2004.

2 The notion of crime refers to all crimes committed in a certain territory in a certain period
(https://dexonline.net/definitie-criminalitate)
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legislation, excluding "indirect" victims such as family members. Other Member
States do not define this notion at all.

The term "victim" is interpreted differently depending on the branch of
law or legal science considered. Thus, the notion has different interpretations in
criminology, criminology, criminal law or criminal procedural law.

The findings of the European Agency for Human Rights suggest that the
legislation of some European Union member states may require changes in this
regard to be consistent with the EU Victims Directive®.

In a broad sense, you are considered a "victim of a crime" if you have
suffered physical, moral or material damage as a result of an incident considered a
crime according to the national legislation in force. Victims of a crime are also
family members of a person who died as a result of a crime and who suffered
damages as a result of that person's death.

According to Article 2 letter (a) of Directive 2012/29/EU, the notion of
victim means

- a natural person who has suffered damage, including damage to his
physical, mental or emotional integrity, or economic damage, directly caused by a
crime;

- family members of a person whose death was directly caused by a crime
and who have suffered damages as a result of the death of that person;

Article 3 describes, in a general way, how the interests of victims must be
taken into account: "Member States shall take appropriate measures to assist
victims so that they understand and can make themselves understood from the
first contact and during any subsequent interaction necessary that they have with a
competent authority in criminal proceedings, including if the information is
provided by that authority.

Member States shall ensure that communications to victims are made in
plain and accessible language, verbally or in writing. Such communications take
into account the personal characteristics of the victim, including any disability that
may affect the ability to understand or be understood.

Unless it is contrary to the interests of the victim or would adversely affect
the conduct of the proceedings, Member States shall allow victims to be
accompanied by a person of their choice on the occasion of the first contact with a
competent authority, when, due to the impact of the crime, the victim requests
assistance to understand or to be understood."

The Victims Directive requires that family members of the victim are
included in the definition of the victim (in relation to victims whose death is a
direct cause of a crime) so that they too have access to support services in
accordance with their needs and the severity of the damage suffered as a result of
the crimes committed against the victim. Therefore, the term "family members" as

® Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012.
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well as other key terms such as "particularly vulnerable™ should be interpreted
broadly”.

Romanian legislation does not contain a legal interpretation of the notion
of "victim of crimes"”. The Criminal Procedure Code uses the notion of a person
injured by a crime. According to art. 79 of the Civil Code - "the person who
suffered a physical, material or moral injury through the criminal act is called an
injured person".

Law no. 211/2004 regarding some measures to ensure the information,
support and protection of victims of crime® offers a potential definition of the
notion of a victim. Thus, according to the provisions of art. 34 lit. a) — a victim of
crime is a natural person who has suffered damage of any kind, including damage
to his physical, mental or emotional integrity or economic damage, directly
caused by a crime, as well as family members of a deceased person as a result of a
crime and who suffered damages following the death of the person in question.

Comparatively analysing the two legal texts, the following conclusions
emerge®:

- The special law refers only to natural persons, while the organic law has
a wider interpretation, including also legal persons;

- The approach of the code seems broader, as it refers to any person, not
only to natural persons, like the special law, but it is less precise in relation to the
special law, which also includes family members of the natural person in the
notion of the victim.

- The special law refers to damage/injury resulting from the crime, while
the criminal procedure code refers to the criminal act.

- The special law conditions the status of a victim of a direct causal link
between the offence (the act provided for by the criminal law) and the
injury/damage. The same condition does not appear as clearly from the text of the
criminal procedure code, which only speaks of an injury caused by a criminal act.

2. CONCERNS OF THE EUROPEAN UNION
CONCERNING THE PROTECTION OF VICTIMS OF CRIME
2.1. Protection of victims through legal instruments

From a legislative point of view, EU primary law and Member States'
national law provide guarantees for the protection of victims' rights in different
areas and at different levels.

Article 47 of the Charter of Fundamental Rights of the European Union
guarantees all persons in the EU the right to an effective remedy.

*https://fra.europa.eu/sites/default/files/fra_uploads/fra-2015-victims-crime-eu-support_summary

ro_0.pdf
% Published in the Official Monitor of Romania, Part I, no. 505 of June 4, 2004.

® Flaviu Ciopec, flaviu.ciopec@e-uvt.ro. -"The victim, the injured person and the civil party in the
criminal process”, https://drept.uvt.ro/administrare/files/1634397557-articol-flaviu-ciopec.pdf
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Although the European Union has created a legislative and institutional
system that allows for the respect of victims' rights, some reports’ show that
victims of crime are still unable to fully exercise their rights in the European
Union, due to the difficulties they face in accessing justice, lack of information
and lack of appropriate support.

The content of these reports shows that the legal instruments have not yet
achieved their objective, due to their incomplete transposition or incorrect
implementation in the national legal systems.

The complexity of the judicial systems in the member states of the
European Union and the differences between them, as well as the costs incurred
due to the cross-border character of the disputes, should not prevent access to
justice for European citizens.

Judicial cooperation between the member states must be carried out in
such a way that litigants are informed about this assistance system and are
encouraged to use the benefits of legal assistance, the role of cooperation being
highlighted to simplify and speed up the transmission of requests for assistance
between member states.

European Union regulations aim to protect victims who have suffered
because of committing a variety of crimes, such as:

- attempted murder and aggravated murder;

- a crime of bodily injury;

- an intentional crime that resulted in bodily harm to the victim;

- a crime of rape, a sexual act with a minor or sexual assault;

- a crime of human trafficking or trafficking of minors;

- a crime of terrorism;

- any other intentional crime committed with violence.

The European legal framework for the protection of victims of crime
comprises a robust set of regulations setting out victims' rights.

A. Directive 2012/29/EU establishing minimum standards on the rights,
support and protection of victims of crime®.

The Victims Directive is, to date, the most important legislative
development regarding victims' rights at EU level™.

" Report on the implementation of the Victims' Rights Directive - COM(2020) 188 final; Report on
the implementation of the European Protection Order Directive. COM(2020) 188 final, Brussels,
11.5.2020 -COM(2020) 187 final

8 Cristinel loan Murzea, "Free access to justice in the light of Directive 2003/8/EC on improving
access to justice in cross-border disputes”, Vol. "Public safety and the need for high social capital”,
Publishing House Pro Universitaria 2020, p.36.

% Published in JOUE - L'315/57 14.11.2012 RO J L315/57. In Romania, harmonization with Union
law was achieved through Law no. 97/2018.

1 https://fra.europa.eu/sites/default/files/fra_uploads/fra-2015-victims-crime-eu-support_summary
_ro_0.pdf
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The main objectives of the directive are to ensure that victims of crime
receive the appropriate information, support and protection and that they can
participate in criminal proceedings regardless of where the harm occurred in the
EU.

The Directive sets minimum standards for victims of all types of crime,
regardless of the victim's nationality or residence status. According to the
directive, family members of deceased victims are considered victims.

The directive establishes the following rights™*:

- to hear their case before the court;

- to review the decision of a court not to initiate criminal prosecution;

- to reimburse their expenses;

- to receive legal assistance;

- to recover stolen goods.

B. Directive 2011/99/EU on the European Protection Order (EPO) in
criminal matters®,

The directive allows victims of violence, especially domestic violence and
harassment, to continue to benefit from protection against perpetrators when they
move to another EU country. In order to issue a European protection order, there
must be a national protection measure in force in that EU country that imposes
one or more of the following prohibitions or restrictions on the person who poses
a danger'®:

- prohibition to move to certain places or defined areas where the protected
person resides or Visits;

- a prohibition or regulation of contact, in any form, with the protected
person, including by telephone, by electronic means or by regular mail, by fax or
any other means; or

- a prohibition or regulation of approaching the protected person at a
distance smaller than that provided for.

C. Regulation (EU) no. 606/2013 of June 12, 2013, on the mutual
recognition of protection measures in civil matters, (consolidating the Directive
on the European protection order)™;

The regulation ensures that civil protection measures are recognized
throughout the EU.

The objective is to guarantee that, without going through lengthy
procedures, victims of acts of violence (domestic) whose physical and/or mental
integrity is threatened and who benefit from a protection measure ordered in an

1 https://eur-lex.europa.eu/RO/legal-content/summary/better-protection-for-victims-in-criminal-

proceedings.html

12 JO- L 338, 21.12.2011, p. 2-18.
Bhttps://eur-lex.europa.eu/RO/legal-content/summary/european-protection-order-supporting-crime
-victims-eu-wide.html

14J0- Nr. L 181, 29.06.2013, P. 4 — 12.
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EU country benefit from the same level of protection in other EU countries if they
settle or travel there.

D. Directive 2004/80/EC on compensation for victims of crime™

The directive requires all EU countries to have compensation systems for
victims of premeditated international criminality committed through violence on
their territories. The organization and application of such systems are left to the
discretion of each EU country. Based on these national systems, a system of
cooperation at the EU level is established.

E. Directive 2011/36/EU of the European Parliament and of the Council
of April 5, 2011, on preventing and combating human trafficking and protecting
its victims, as well as replacing Framework Decision 2002/629/JHA of the
Council®®

The Directive establishes minimum rules on the definition of offences and
criminal sanctions in the field of human trafficking. The directive also introduces
common provisions, taking into account the gender perspective, to ensure better
prevention of this category of crimes and better protection of their victims. The
Directive mentions that human trafficking is a gender-differentiated phenomenon,
with men and women often being trafficked for different purposes. For this
reason, assistance and support measures should also be gender-differentiated
where appropriate. Triggers may differ depending on the sectors involved, such as
human trafficking in the sex industry or labour exploitation, such as construction
work, agriculture or domestic servitude®’.

F. The European Union has also signed the Council of Europe Convention
on preventing and combating violence against women and domestic violence
(Istanbul Convention®®)

The Istanbul Convention aims to prevent violence, protect victims and
bring perpetrators to justice. The convention establishes that the tolerance and
non-punishment of acts of violence against women such as rape, domestic
violence, sexual harassment, forced marriage or forced sterilization constitute
violations of human rights and forms of gender discrimination. Women have the
right to live safely in both public and private spaces, on the street or at work, as
well as at home.

2.2. The role of the European Union institutions regarding the protection
of victims

A. The role of the European Parliament

15J0 L 261, 6.8.2004, pp. 15-18

16 J0- L 101, 15.4.2011, p. 1-11

7 https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:L.:2011:101:0001:0011:RO:PDF

18 Adopted by the Council of Europe on May 11, 2011. The Istanbul Convention was signed by the
EU in 2017. It represents the benchmark for international standards in the field. At the moment, all
member states of the European Union have signed the convention, and 21 have ratified it.

111



LEGAL PROTECTION OF VICTIMS OF CRIME IN THE EUROPEAN
UNION

The European Parliament is fully committed to the respect of fundamental
rights in the Union and the protection of victims of international crime.

The human rights protection mechanisms are:

- The ordinary legislative procedure, through which the Parliament
together with the Council adopts normative acts having as its central element the
protection of fundamental human rights in general and the protection of the rights
of victims of crime, in particular.

- The petitions

Through the Maastricht Treaty, two new rights are recognized for citizens
of the Union, those being the right to petition and the right to address a mediator.

Any citizen of the Union has the right to petition the European Parliament.
Any citizen of the Union, as well as any natural or legal person residing or having
its registered office in a member state, has the right to present, individually or in
association with other citizens or persons, a petition to the European Parliament
on a subject related to the domains of activity of the Union and which concern
him or her directly.

- The mediator

The institution of the mediator is an innovation brought by the Maastricht
Treaty.

The European Parliament elects a mediator, empowered to receive
complaints emanating from any citizen of the Union or any natural or legal person
with residence or statutory seat in a member state and related to cases of bad
administration in the action of community institutions or bodies, with the
exception The Court of Justice and the Court of First Instance in the exercise of
their jurisdictional functions. If the mediator found a case of bad administration,
he notifies the respective institution, which has a period of three months to take
measures. The mediator will draw up a report that he will submit to the Parliament
and the concerned institution, the author of the complaint being informed of the
result of the investigation.

The Ombudsman presents an annual report to the Parliament on the results
of the investigations carried out. The appointment of the mediator is made after
each election of the European Parliament for a period corresponding to its
legislature, his mandate can be renewed.

- The temporary commission of inquiry

Another possibility to highlight the Parliament's control attributions is the
establishment of a temporary Commission of Inquiry.

The Commission investigates individual cases, strictly determined
regarding accusations of crime and bad administration of the application in
Community law, its existence ending by submitting its report with the conclusions
of the investigation carried out.

The legal provision does not make any reference to the quality of the
active subject, so it can be considered that these accusations can be made by any
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citizen of the Union, by individuals or legal entities, by community institutions or
by member states.

B. European Union Agency for Fundamental Rights (FRA)

Created in 2007%°, the Agency replaces the European Observatory of
Racist and Xenophobic Phenomena, which had the role of assessing the
proportions and evolution of racist, xenophobic and anti-Semitic phenomena at
the level of the European Union, in order to establish measures and actions against
them.

The headquarters is in Vienna, Austria. The agency provides the
competent institutions and authorities of the EU and its member states with
assistance in the field of fundamental rights in the context of the application of
Community law.

However, the agency does not deal with individual complaints or make
normative decisions.

The agency advises EU institutions and national governments on
fundamental rights, in particular in the following areas:

- discrimination

- access to justice

- racism/xenophobia

- data protection

- the rights of victims of international crimes

- children's rights.

C. The role of the judicial bodies of the European Union

The administration of justice in the EU is carried out by the Court of
Justice of the EU, in collaboration with national courts.

The Court of Justice of the EU is a jurisdictional system comprising the
Court of Justice and the General Court. The Court of Justice of the EU ensures
that EU law is interpreted and applied uniformly in all EU countries.

The Court of Justice holds assignment powers. Common law courts are
national courts. The Court renders judgments in the cases assigned to it according
to the jurisdiction established by the text of the treaties regarding:

- interpretation of legislation (preliminary rulings) - the national courts of
EU countries are obliged to guarantee the proper application of European
legislation, but there is a risk that the courts of different countries interpret the
legislation differently. If a national court has doubts about the interpretation or
validity of an EU law, it can ask the Court of Justice for an opinion. The same
mechanism can also be used to determine whether a national law or practice is
compatible with EU law.

- compliance with the law (actions for non-fulfilment of obligations or
infringement procedures) - these are actions brought against a national

19 By Regulation (EC) no. 168/2007 of the Council of 15 February 2007 (OJ L 53/2 22.2.2007).
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government that does not fulfil its obligations under European legislation. These
actions can be initiated by the European Commission or another EU country. If
the targeted country is found to be at fault, it has an obligation to remedy the
situation immediately. Otherwise, a second action can be brought against her,
which can lead to a fine.

- actions to annul some EU legislative acts) - if a member state, the EU
Council, the Commission or (under certain conditions) the European Parliament
considers that a certain EU legislative act violates the fundamental rights or the
treaties of the Union, it can ask the Court of Justice to cancel that act. Individuals
can also ask the Court to annul an EU act that directly concerns them, and which
infringes their rights recognized by European legal instruments.

- actions in determining the failure to act - the Parliament, the Council and
the Commission have the obligation to adopt certain decisions in certain
situations. If they do not do so, member state governments, the other EU
institutions and (under certain conditions) individuals or businesses can lodge a
complaint with the Court.

- sanctioning the EU institutions (actions for contractual or tortious
damages) - any person or company that has suffered as a result of an action or
lack of action on the part of the EU institutions or their employees can bring an
action against them through the Court.

D. The role of Europol

On the European level, the states of the European Union have established
the Europol structure, in order to improve police cooperation in the fields of
international organized crime.

The objectives of Europol aim to improve the effectiveness of the
competent services of the Member States and cooperation in terms of preventing
and fighting terrorism, drug trafficking and other serious forms of international
crime, for which some indications reveal the existence of a criminal structure or
organization and if two or more member states are affected by these forms of
crime in a way that, due to the scale, gravity and consequences of the crimes,
requires joint action by the member states®.

CONCLUSIONS
Although legislative and institutional progress has been made in the field,
victims of crime still cannot fully exercise their rights in the European Union.
Victims' difficulties in accessing justice are caused by a lack of information and
because they do not benefit from sufficient assistance and protection. Also, most

2 petru Tarchila, "Cross-border organized crime, criminal activity with a potential danger for the
security of the person”, Vol. "Public safety and the need for high social capital”, Editura Pro
Universitaria 2020, p. 210.
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Member States have not yet fully transposed the minimum standards agreed in EU
rules on victims' rights.*

In this context, the European Commission elaborated to the European
Parliament, the Council, the European Economic and Social Committee and the
Committee of the Regions - the Communication "EU Strategy regarding the rights
of victims (2020-2025)"??;

The Commission renews its commitment and establishes a robust policy
framework to protect vulnerable people, empower victims, bring offenders to
justice and compensate victims.

The Commission calls on Member States and civil society to get involved
to prevent and combat violence and to provide assistance and protection to
victims of cross-border crime.

The EU Strategy on Victims' Rights (2020-2025) identifies key priorities to
concretely support victims of crime. The strategy proposes concrete actions,
which will be developed with full respect for fundamental rights, to bring
criminals to justice, protect victims and help them rebuild their lives.

Through this strategy, the key actions to be carried out by the European
Commission, the Member States and civil society within each of the five priorities
are presented, as follows:

1. Strengthening the capacity to act of victims of crime, consisting of the
following key actions:

- the launch of an EU and national campaign to ensure a greater level of
awareness regarding victims' rights and promote the provision of specialized
assistance and protection to victims with specific needs;

- promoting training activities for judicial and law enforcement
authorities;

- providing EU funding for national victim support organizations and
relevant community-based organizations to provide information and provide
assistance and protection to victims, as well as promote restorative justice
services.

2. Improving the assistance and protection given to the most vulnerable
victims, with the following expected actions:

21 Conclusions from the reports on the implementation of the Child Sexual Abuse Directive
(COM/2016/0871 and COM/2016/0872) and the Trafficking in Human Beings Directive
[COM(2016) 722 final]. The Commission launched 21 infringement actions for incomplete
transposition of the Victims' Rights Directive against the following countries: Austria, Belgium,
Bulgaria, Croatia, Cyprus, Czech Republic, Estonia, France, Germany, Hungary, ltaly, Latvia,
Lithuania, Luxembourg, Malta, Poland, Portugal, Romania, Slovakia, Slovenia and Sweden.

22 http://www.cdep.ro/afaceri_europene/afeur/2020/fi_2975.pdf
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- promoting the provision of integrated and specific assistance to victims
with special needs, such as children, victims of gender-based violence or domestic
violence, and victims of racist and xenophobic hate crimes;

- evaluation of the introduction of minimum standards regarding the
physical protection of victims, including minimum conditions regarding the
adoption of protective measures and the modalities of their application;

- evaluation of tools at the EU level to allow the reporting of crimes by
victims who are migrants, regardless of their residence situation, as well as by
victims in detention.

3. Facilitating victims' access to compensation, aiming at:

- assessment of national compensation systems and, if necessary, removal
of existing procedural obstacles;

- ensuring that compensation from the state for premeditated crimes
committed through violence, including for victims of terrorism, are reflected in
national budgets;

- taking measures so that the victims are not subject to secondary
victimization during the compensation procedure;

- ensuring cooperation with other member states in cross-border cases
within the relevant EU structures.

4. Strengthen cooperation and coordination between relevant
stakeholders, aiming at:

- the establishment of the Platform for victims' rights to bring together the
relevant actors from the EU level in the field of victims' rights;

- the creation of national strategies on victims' rights that have a
comprehensive approach to victims' rights and involve all those who are likely to
come into contact with victims;

- the undertaking of actions to create a more resilient society by promoting
greater involvement of civil society in actions at the national level.

5. Strengthening the international dimension of victims' rights, with the
following actions:

- strengthening cooperation with international and regional partners, such
as the United Nations and the Council of Europe, to promote high international
standards for victims' rights;

- using EU funds and political dialogue to promote, support and protect
victims' rights and ensure access to justice for victims in partner countries;

- promoting cooperation to improve assistance and protection for EU

citizens who are victims of crimes in third countries.
At the EU level, the Commission has launched a Platform on Victims' Rights,
which will bring together all relevant actors. At the national level, Member States
should establish national strategies for victims' rights. The Commission will
appoint a coordinator for victims' rights to ensure the coherence and effectiveness
of the various actions related to the victims' rights policy.
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Abstract
Euro-Atlantic security has always been a priority in the international
security environment, especially at the beginning of the 21st century, when
mankind is facing a complex, dynamic and unpredictable security environment,
one of profound economic and social imbalances. The conflict in Ukraine is, and
will remain, a hot topic and the maximum interest because of its global political,
social and economic-financial implications.

Key words: security, military conflict, economic-financial, reconstruction.

INTRODUCTION

Security has always been an essential prerequisite in the development
process. Conflicts, whatever their nature, not only lead to loss of life, but also
damage and destroy infrastructure of all kinds, including social infrastructure,
they encourage crime and public disorder, damage investment, good governance
and make normal economic and social activity impossible.

Euro-Atlantic security has been and will remain of great topicality and of
real interest to all major international players, not just those in Europe and North
America. In this context, the Black Sea region and the Western Balkans, which in
recent decades have been areas of politico-military instability and economic and
social uncertainty, real sources of conflict, have a special place.

1. EURO-ATLANTIC SECURITY AND THE CHALLENGES OF THE BEGINNING OF
THE 21ST CENTURY

The end of the Cold War, marked by the fall of the Berlin Wall in

November 1989, brought remarkable changes in Central and Eastern Europe that
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would confront the North Atlantic Alliance® with a new and very different set of
security threats. NATO's extensive enlargement and the challenges posed by the
new realities of the international security environment required the Alliance to
undergo a rapid and continuous process of transformation and adaptation.

At the beginning of the 21st century, we found ourselves faced with a
complex and dynamic security environment that was fluid, uncertain and highly
unpredictable, characteristics that were to persist and even increase in places,
while leaving room for a Euro-Atlantic area of competitive democracies, peace
and prosperity.

The most significant risks and threats specific to these decades are
political, military, economic and social. By far the most significant are the
economic ones, because of their scale, speed and scope. They are the implicit
result of political decisions and political-military threats, and have immediate and
long-lasting implications for our social life.

However, Russia's recent illegal, brutal, unprovoked and unjustified military
aggression against sovereign and independent Ukraine has shaken the peace in
Europe and fundamentally changed the vision of Euro-Atlantic security,
demonstrating once again that the unpredictable never ceases to surprise us.

The free movement of persons is a basic element of the Internal Market of
the European Union? and a fundamental right recognized by the European
citizens. art. 45 of the Charter of Fundamental Human Rights.

Given the fact that more and more people travel, live or study in another
EU country, they can become potential victims of crime.

Every year, around 15% of Europeans, 75 million people in the European
Union are victims of crime®.

The concept of "victim of crime™ is interpreted differently from one legal
system to another. Some Member States define the term "victim™ narrowly in their
legislation, excluding "indirect” victims such as family members. Other Member
States do not define this notion at all.

The term "victim" is interpreted differently depending on the branch of
law or legal science considered. Thus, the notion has different interpretations in
criminology, criminology, criminal law or criminal procedural law.

The findings of the European Agency for Human Rights suggest that the
legislation of some European Union member states may require changes in this
regard to be consistent with the EU Victims Directive®.

! The North Atlantic Treaty Organization (NATO), also known as the North Atlantic Alliance, is a
political-military alliance of 30 countries in Europe and North America, founded on April 4, 1949,
in Washington, D.C. in the United States..

2 Regulated in principle by the provision. Art. 45 et seq. TFEU and developed by Directive
38/2004.

¥ The notion of crime refers to all crimes committed in a certain territory in a certain period
(https://dexonline.net/definitie-criminalitate)
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In a broad sense, you are considered a "victim of a crime" if you have
suffered physical, moral or material damage as a result of an incident considered a
crime according to the national legislation in force. Victims of a crime are also
family members of a person who died as a result of a crime and who suffered
damages as a result of that person's death.

According to Article 2 letter (a) of Directive 2012/29/EU, the notion of
victim means

- a natural person who has suffered damage, including damage to his
physical, mental or emotional integrity, or economic damage, directly caused by a
crime;

- family members of a person whose death was directly caused by a crime
and who have suffered damages as a result of the death of that person;

Article 3 describes, in a general way, how the interests of victims must be
taken into account: "Member States shall take appropriate measures to assist
victims so that they understand and can make themselves understood from the
first contact and during any subsequent interaction necessary that they have with a
competent authority in criminal proceedings, including if the information is
provided by that authority.

Member States shall ensure that communications to victims are made in
plain and accessible language, verbally or in writing. Such communications take
into account the personal characteristics of the victim, including any disability that
may affect the ability to understand or be understood.

Unless it is contrary to the interests of the victim or would adversely affect
the conduct of the proceedings, Member States shall allow victims to be
accompanied by a person of their choice on the occasion of the first contact with a
competent authority, when, due to the impact of the crime, the victim requests
assistance to understand or to be understood."

The Victims Directive requires that family members of the victim are
included in the definition of the victim (in relation to victims whose death is a
direct cause of a crime) so that they too have access to support services in
accordance with their needs and the severity of the damage suffered as a result of
the crimes committed against the victim. Therefore, the term "family members" as
well as other key terms such as "particularly vulnerable™ should be interpreted
broadly®.

Romanian legislation does not contain a legal interpretation of the notion
of "victim of crimes". The Criminal Procedure Code uses the notion of a person
injured by a crime. According to art. 79 of the Civil Code - "the person who

* Directive 2012/29/EU of the European Parliament and of the Council of 25 October 2012.
*https://fra.europa.eu/sites/default/files/fra_uploads/fra-2015-victims-crime-eu-support_summary

ro_0.pdf
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suffered a physical, material or moral injury through the criminal act is called an
injured person”.

Law no. 211/2004 regarding some measures to ensure the information,
support and protection of victims of crime® offers a potential definition of the
notion of a victim. Thus, according to the provisions of art. 34 lit. a) —a victim of
crime is a natural person who has suffered damage of any kind, including damage
to his physical, mental or emotional integrity or economic damage, directly
caused by a crime, as well as family members of a deceased person as a result of a
crime and who suffered damages following the death of the person in question.

Comparatively analysing the two legal texts, the following conclusions
emerge’:

- The special law refers only to natural persons, while the organic law has
a wider interpretation, including also legal persons;

- The approach of the code seems broader, as it refers to any person, not
only to natural persons, like the special law, but it is less precise in relation to the
special law, which also includes family members of the natural person in the
notion of the victim.

- The special law refers to damage/injury resulting from the crime, while
the criminal procedure code refers to the criminal act.

- The special law conditions the status of a victim of a direct causal link
between the offence (the act provided for by the criminal law) and the
injury/damage. The same condition does not appear as clearly from the text of the
criminal procedure code, which only speaks of an injury caused by a criminal act.

2. THE WIDER BLACK SEA AREA - EUROPE'S NEW POWDER KEG

The Black Sea region, whether we refer to the riparian countries or to the
wider area, has a long and rich history of conflicts and diverging interests,
becoming in recent years an area where three major players are vying for
influence: NATO, the EU and Russia (Dinca, 2012, p.95). In addition to the six
riparian states, Russia, Ukraine, Romania, Bulgaria, Turkey and Georgia, the
Wider Black Sea Area also includes Armenia and Azerbaijan.

At present, the Black Sea is a border area between the European Union
and NATO on the one hand and the Caucasus region on the other. As a
geopolitical area, the Black Sea basin is characterised by frozen conflicts,
prolonged by the persistence in the region of Soviet remnants of a cultural, social
and politico-military nature, by the rivalry between Turkey and the Russian
Federation for naval supremacy, and by attempts by the littoral states, as well as
the European Union, to develop economic cooperation and strengthen democracy.

® published in the Official Monitor of Romania, Part I, no. 505 of June 4, 2004.
" Flaviu Ciopec, flaviu.ciopec@e-uvt.ro. -"The victim, the injured person and the civil party in the
criminal process”, https://drept.uvt.ro/fadministrare/files/1634397557-articol-flaviu-ciopec.pdf
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The Black Sea region has been and will remain a conflict zone, an area of
permanent disputes and systemic tensions between the Russian Federation and the
West.

3. ECONOMIC AND FINANCIAL IMPLICATIONS OF THE CONFLICT IN
UKRAINE

Wars have always brought destruction, sometimes irreversible, and
significant costs at all levels, and even more so in modern conflicts such as the
one in Ukraine, which is notable for its negative effects in key areas of daily life
such as energy, transport and communications, food, education and health. Thus,
in addition to the purely military costs and direct destruction in conflict zones, the
economic and social effects are spreading almost in real time, like a tsunami
through international social life and all financial markets, which are increasingly
interconnected at global level.

The sanctions imposed on the Russian Federation® by the Western world,
and the dependence, in some cases acute, of European countries on its energy
resources, are striking in all directions, including against those who proposed
them. Moreover, Ukraine®, a major supplier of raw materials and agricultural
products to the EU, has suddenly found itself, following the invasion of Russian
troops, facing economic and financial blockages and unable to honour its export
commitments.

Ukraine is a major world agricultural producer and exporter, but it also
plays an important role in other industries. The war in the country has disrupted
both supply chains and economic activity in the region, with the seismic waves
being felt around the world.

® Russia, officially the Russian Federation, is the world's largest country, covering more than one-
eighth of the Earth's inhabited area, and the ninth largest in terms of population, with more than
144 million people as of December 2017. The Russian economy is the twelfth largest by nominal
GDP and the sixth largest by purchasing power parity in 2015. Russia's rich mineral and energy
resources are the largest in the world and the country is one of the world's leading producers of
crude oil and natural gas.

® Ukraine is an Eastern European country with an economy based on a large industrial and
agricultural component, a significant part of which is exported, especially to countries in the
European Union and the Commonwealth of Independent States. Ukraine produces almost all types
of transport vehicles and spacecraft. Ukraine is also an important producer and exporter of cereals.
Last year Ukraine ranked fourth on the list of the world's largest wheat exporters, with an export
volume of 33.5 million tonnes. The total amount of maize produced in Ukraine was 42 million
tonnes. Ukraine is the world's largest producer of sunflower (17.5 million tonnes in 2021) and
sunflower oil (7 million tonnes in 2021). According to the USDA, the country was the largest
exporter of sunflower oil last year, with a world market share of nearly 61 percent. The 6 million
tonnes of barley exported in 2021 made Ukraine the world's third largest supplier in this market. In
rye, 40 percent of global trade is conducted by Ukraine, which put it in first place - as with
sunflower oil. (source: https://agroexpert.md/rus/articole/)
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Ukraine is a major global agricultural producer and exporter, but also
plays an important role in other industries. The war in the country has disrupted
both supply chains and economic activity in the region, with the seismic waves
being felt around the world.

The ongoing military conflict has already affected this year's agricultural
season, with Ukrainian farmers cultivating less land and fertilising less, which
will lead to lower yields. However, farming continued in Ukraine, but the main
blow was the blockade of Ukrainian ports on the Black Sea and Sea of Azov, the
main export routes for grain.

Along with Russia, Ukraine is one of the 10 largest producers of staple
grains in the world, ranking 1st in sunflower, 6th in maize and 7th in wheat,
according to data from the last two agricultural years. So that, Ukraine accounts
for 2.7% of world maize production, 3.3% of world wheat production and 28.6%
of world sunflower production.

In terms of exports, Ukraine is the world's fifth largest exporter of wheat,
accounting on average for over 8% of world exports, the world's fourth largest
exporter of maize, accounting for over 12% of total exports, and the largest
exporter of sunflower, accounting for over 50% of the value of exports™.

After long and difficult negotiations, with the support of UN
representatives, Turkey achieves some progress in late August. However, even so,
commercial activity is much more difficult and costly, given the uncertain
situation in the area, the vast minefields in the port area, the control of loading, the
need for permanent escort of convoys in the Black Sea and the checking of
cargoes when passing through the Bosphorus Strait (Figure 1).

Ukraine

& Mnes - Russia

Turkey

Figure 1 The route of Ukrainian merchant ships in the Black Sea

10 Data taken from https://agrobiznes.ro/analitica/, accessed on 10.10.2022
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The situation deteriorated again at the end of October following Ukrainian
shelling in the Sevastopol area, with Russia suspending the agreement
indefinitely. But after only a few days, under pressure from Turkey, commercial
activity across the Black Sea resumed.

The economic-financial dimension of this conflict was doubled by the
social implications, in particular for neighbouring countries such as Romania and
Poland, which had to manage, at least during the first months of the invasion, a
massive and continuous influx of refugees, including many children (Figure 2).

At the European Economic and Social Committee summit on 24 March
2022, President Christa Schweng stated: ” This invasion has endangered our
security and values, and the EU stands legitimately and firmly with Ukraine,
responding with unity and solidarity,” and added: "Organised civil society in the
EU is one of the building blocks of our democracy: first by addressing the
humanitarian, economic and social consequences of the war, but also by
demonstrating its determination to help the Ukrainian people uphold European
values. We are turning our solidarity into action by giving our support to Ukraine
without hesitation. ”**

In this context, it is worth noting the unprecedented solidarity shown by
civil society organisations, authorities and citizens alike towards people fleeing
the war in Ukraine.

Another aspect worthy of note is the information environment, which in
the current conflict in Ukraine has proved to be a veritable amalgam of more or
less real data and information, with an extremely strong and immediate psycho-
social and economic-financial influence, given that the war was experienced
almost in real time by the whole of humanity, at least in the first few days, both
through TV broadcasts and the most popular social networks.

1 https://www.eesc.europa.eu/ro/news-media/press-releases/razboiul-din-ucraina-si-impactul-sau-
economic-social-si-ecologic, sofficial EU website, accessed on 03.10.2022.
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In this respect, in addition to the humanitarian dramas and the panic
induced in the social environment, most economies and international financial
markets reacted accordingly, with fluctuations in line with the actions (destruction
of infrastructure, announcement of sanctions, nuclear threat, etc.), as a real
interconnection to the situation in the conflict zone.

But by far the biggest economic and financial challenge will be the post-
conflict reconstruction of Ukraine. Regardless of when and how the hostilities
end, one thing is certain, the destruction is significant both in the industrial and
transport infrastructure, in the administrative area, and in housing and many other
basic goods and services (Figure 3).
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o g . B E e v 4 A °23 = -~ ‘
Figure 3 Destruction in Ukraine. Photo: Profimedia and Twitter

Commenting on the destruction caused by the Russian invasion and
Ukraine's reconstruction efforts, European Commission President Ursula von der
Leyen said: ,,Russia’s unprovoked and unjustified invasion of Ukraine has caused
appalling human suffering and massive destruction across the country, forcing
millions of innocent Ukrainians to flee their homes. Ukraine can count on the
EU's full support. The EU will continue to provide Ukraine with short-term
financial support to meet its needs and to enable it to maintain the functioning of
basic services. We are also ready to take a leading role in international
reconstruction efforts to help rebuild a democratic and prosperous Ukraine. This
means that investments will be linked to reforms that will support Ukraine in
pursuing its European path.. "2

12 https://ec.europa.eu/commission/presscorner/detail/ro, accessed on 09.10.2022.
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The amount of damage is already estimated by experts to be in the
hundreds of billions of dollars, with more than $100 billion in the first two months
alone, and the reconstruction effort will be a major, long-term effort with global
implications.

onal Expert Conference 0N 1V
.nd Modernisation O!

Internati ‘
Recovery, Reconstruction :

UKRAINE

Figure 4 Berlin Conference on the reconstruction of Ukraine

Ukraine's reconstruction is ” the mission of a generation, which must begin
now”, German Chancellor Olaf Scholz stressed on Tuesday 25 October at the
opening of a conference in Berlin on long-term support for the country invaded by
Russia on 24 February™. It is > no more and no less than a new Marshall Plan of
the 21st century”, the German leader underlined in the presence of European
Commission President Ursula von der Leyen.

CONCLUSIONS
The economic, financial and social implications of the conflict in Ukraine
are wide-ranging, impressive and growing, and reconstruction will be difficult
and long-lasting, and will require a major global effort.
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Abstract

First, the author reviews the main biographical milestones of his former
professor, as well as his main works and scientific activities.

Then, the author analyzes in detail the main ideas of University Professor
Ph.D. George Antoniu that contributed to the development of the science of
criminal law in Romania, stressing the ones that turned into positive criminal law
rules.

In this regard, the work of University Professor Ph.D. George Antoniu
represented, in numerous cases, soursces of inspiration for the Romanian
criminal legislator, his thesis being largely recognized as such by the authors of
criminal law from our country.

Key words: penal reform, penal code, criminal norm, crime, punishment.

INTRODUCTION
1. The idea of such a communication (the personality being chosen by
ourselves) was suggested to us by the founding president of this Conference,
which has already reached its fourth edition, university professor Elena-Ana
lancu, a close friend of our late magister, university professor doctor habilitate
multi honoris causa GEORGE ANTONIU, honorary scientific director of the
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Legal Research Institute "Acad. Andrei Radulescu" of the Romanian Academy,
who passed away on August 10, 2014.

The present study thus represents a perpetuation of our desire to pay, in
this way also, a tribute to the one who guided our scientific activity and the
deepening of criminal sciences for over 15 years and as such our gratitude to the
maestro is boundless, and the feelings we experience when writing these lines are
very difficult to describe in words.

Also, another reason was that the work of the professor was as vast as it
was dispersed in various legal publications, from the country and abroad, and in
this way, until an eventual gathering of his studies in a single work, we want to
put into circulation its main ideas, theses that have influenced both the scientific
world here, but also our criminal legislator, so that they are known also by our
younger criminalists, as otherwise by all those involved in the vast process of
interpretation and application of the criminal law.

Last but not least, we took into account what the professor said, on the
occasion of the launch of our criminal law treatise (the special part), in 2009,
when the master welcomed the idea of a professor's disciples continuing and
developing his work.

2. Born on March 30, 1929 in the town of Briila, in the county of Braila,
where he attended primary school (1935-1939), the teacher graduated from high
school in Bucharest (1939-1947), after which he enrolled and attended The
Faculty of Law of the University of Bucharest (1947-1951), which he graduated
with an average of 10 (diploma no. 143045/1952), proving from that early age an
obvious concern for study and improvement. Due to his training, from the third
year he was co-opted as a trainer in the Department of Civil Law, where he
worked until he graduated from the faculty.

After completing his military internship (1951-1952), Professor George
Antoniu opted to join the active ranks of the army, becoming a major lieutenant
and professor at the Bucharest Military Academy.

At his request, from 1954, he was transferred as a military judge, first to
the Territorial Military Court in Bucharest, and later, due to his exceptional
professional results, he was promoted to the Supreme Court (1962-1971), with the
mention that in period 1961-1962 he was chief legal adviser at the Ministry of
Justice.

3. Professor George Antoniu began his scientific activity in the 1950s,
from an early age, by publishing very interesting articles, commentaries on
judicial practice, but also genuine studies that already announced the beginnings
of an exceptional scientific career (for example, The new regulation of the appeal
in the criminal legislation, Popular legality no. 1/1958, p. 13 et seq.; In relation
to the unity and plurality of crimes, Romanian Law Journal no. 9/1967, p. 6 et
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seq.; The Code criminal and the improvement of legislation, in the compilation
"State, democracy, legality”, Political Ed., Bucharest, 1968, p. 36 et seq.;
Regarding the regulation of the causes of aggravation and mitigation of
punishments, Romanian Law Review No. 4/ 1970, p. 13 et seq.).

During this period, the work "The guidelines given by the Plenary of the
Supreme Court and the new criminal legislation”, produced together with his
colleagues Vasile Papadopol, Mihai Popovici and Bogdan Stefanescu and
published by the Scientific Publishing House in Bucharest in 1971, stands out. In
this work, the authors have selected and commented, under a high scientific
attitude, those guiding decisions of the supreme court pronounced in the period
1952-1968 which maintained their validity also in relation to the provisions of the
Criminal Code from 1968 and the Criminal Procedure Code from the same year.
As such, the selected decisions are accompanied by extensive comments by the
aforementioned authors, led by Professor George Antoniu.

4. In the meantime, under the guidance of university professor Dr. Grigore
Ripeanu, the judge at that time, George Antoniu, elaborates an exceptional
doctoral thesis, entitled "Causality report in criminal law", work for which he is
awarded the title of doctor of law (diploma no. 1656 of November 8, 1967) and
which saw the light of day in 1968.

The doctorate thesis would also reveal the researcher vocation of the judge
at that time, who later became, through the care of the university professor Vintila
Dongoroz, a researcher of the Institute of Legal Research of the Romanian
Academy. After this moment, his work knows a true evervescence in the 1970s
when the idea of creating the annotated Penal Code was born, as a replica of
several famous practitioners, in the work Theoretical Explanations of the
Romanian Penal Code.

Therefore, after a prodigious career as a magistrate, for almost 20 years,
Professor George Antoniu has in 1971, when he fills the position of principal
scientific researcher gr. Il at the Institute of Legal Research of the Romanian
Academy, the chance to work directly with his master, the late Vintila Dongoroz,
at that time the head of the public law sector of the Institute and the one who
would influence the work of our dear professor in a substantial and irreversible
way.

Starting from this moment, Professor George Antoniu dedicated the rest of
his life to the activity of a researcher, a quality he honored with a rare passion and
competence for over 40 years (1971 - 2014). Due to the exceptional professional
qualities he had, starting in 1975, George Antoniu was appointed head of sector,
and in 1990 he became deputy scientific director and promoted to first degree
principal scientific researcher, being retired in 2009.

From 1973, the researcher George Antoniu became the editor-in-chief of
the Institute magazine (Studies of Romanian Law), a position he held until 2009.
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5. During the 70s, the professor made a significant contribution to the
publication of the commented and annotated Penal Code (3 volumes), published at
the Scientific Publishing House in Bucharest, commenting on no less than 79
articles of the Penal Code that entered into force on January 1 1969.

Thanks to these qualities, the master was co-opted by the late Vintila
Dongoroz to complete the work Theoretical Explanations of the Romanian Code
of Criminal Procedure (2 volumes).

At the same time, he elaborates the monograph Offenses provided for in
special laws (1976), a first in Romanian criminal law since that date, as well as
the first edition of the Criminal Law Dictionary (1976) and the Criminal
Procedure Dictionary (1988), the last two in collaboration.

6. But the indisputable value of the professor was to be revealed once more
through the coordination and editing, together with the late Professor Costica
Bulai, of the 5 volumes of the work Criminal Judicial Practice (1989-1998), as
well as the monographs Criminal Guilt (1995) and Attempt (1996).

Analyzing the controversial solutions pronounced by the courts under the
rule of the Criminal Code and the Code of Criminal Procedure from 1968,
Professor George Antoniu highlighted both the positive and constructive
directions, but also the shortcomings of many of these solutions, which he
commented on in a nuanced way, with notes approving or critical, as the case may
be.

The results of these researches were to be used by Professor George
Antoniu to substantiate his reforming ideas regarding criminal law, as well as on
the occasion of the creation of the Preliminary Draft Penal Code - the general
part, in 2002, a document to which we will return.

7. His most fruitful work can be found in the pages of the Penal Law
Review, which, at the initiative of the "Alexandru loan Cuza" Police Academy
specialists, he founded on January 22, 1994 together with other great criminal
lawyers of the time, as a continuation of the similar publication published in the
period 1922-1943 ("Criminal Law and Penitentiary Science Magazine").

As such, in the period 1994-2014, in the pages of the Penal Law Review,
of which he was the editor-in-chief since its inception and until 2009, when he
became its director and did us the honor, on the warm recommendation of the
university professor doctor multi honoris causa Ovidiu Predescu, to appoint us
first deputy editor-in-chief and then editor-in-chief of our prestigious magazine,
after 1 had been an editor for six years, saw the light of day, from the 197 studies,
articles, comments on some decisions of cases carried out by the professor in the
period 1956-2014, no less than 86 studies dedicated to the criminal sciences, true
landmarks in the matter and sources of inspiration for the post-December
Romanian criminal legislator (we recall, for example, Criminal Law Error, the
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System of Cases that removes the guilt, Mediated author or improper
participation, Error of fact, Reflections on the future criminal reform, Criminal
reform at the first step, Reflections on organized crime te, Typicality and anti-
juridicality, Contributions to the study of the essence, purpose and functions of
punishment, Reflections on the structure of the criminalization norm, New
contributions to the research of criminal causation, Crime unit, Reflections on the
plurality of crimes, Criminal participation. Comparative law study, Crime and
punishment between appearance and reality, Criminal law and European
integration, the New Criminal Code and the previous Criminal Code) totaling
over 10,000 pages.

Of course, the 29 treatises, annotated codes, monographs, collections of
judicial practice or studies redacted by Professor George Antoniu, during his
more than 60 years of scientific activity, should not be omitted, among which we
highlight the following works: Criminal Code commented and annotated (three
volumes) , The guidelines given by the Plenary of the Supreme Court and the new
criminal legislation, Theoretical explanations of the Criminal Procedure Code
(two volumes), Offenses provided for in special laws, Criminal judicial practice
(five volumes), Attempt, Criminal guilt, Reform of the criminal legislation,
redacted as the author or in co-authorship, and in some also coordinator, together
with the late Costica Bulai.

Full of ideas and arguments, the works of Professor George Antoniu are
highlighted by the depth of the author's thinking, the exegetical but also critical
study of positive criminal law norms, the style used and the rich references to
criminal law systems, doctrine and jurisprudence from other countries,
circumstances that led professor Costica Bulai to state, in connection with the
monograph Criminal guilt, that it represents "the first complete and high-level
scientific research of the institution of guilt" and that he is "in front of one of the
greatest achievements of legal science Romanian”.

Among his many works, the ones devoted to the commentary on the
crimes provided for in special laws, a field that is quite slightly researched in our
criminal science, draw attention in particular, due to the large number of
incrimination norms provided in these normative acts and their very high
mobility, such as and the five volumes dedicated to the analysis of criminal and
procedural criminal judicial practice.

Analysing the controversial solutions pronounced by the courts under the
empire of the previous Criminal Code, Professor George Antoniu revealed both
the positive and constructive directions, but also the shortcomings of many of
these solutions, which he commented on in a nuanced way, with approving or
critical notes, as the case may be.

The reforming ideas of Professor George Antoniu began to appear, in a
meaningful way, and to see the light of print immediately after 1990, when,
against the background of the socio-political and economic changes in our
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country, he is aware, more than ever, that the system must also be reformed our
criminal law, in accordance with the new realities and transformations that
Romania was going through, so that the criminal legislation corresponds to the
needs of social life.

7.1. In this context, the professor elaborates in the pages of the magazine
several studies devoted to the reform of science and penal legislation alike (Penal
reform and the constitution, RDP no. 1/1996, p. 17-24; Penal reform and the
protection of the fundamental values of society, RDP no. 2/1996, p. 9-17;
Criminal reform and the fundamental principles of Romanian criminal law, RDP
no. 3/1996, p. 9-18; Criminal reform at the first step (1), RDP no. 4/1996, p 9-18;
Criminal reform at the first step (I1), RDP no. 1/1997, p. 9-18; Criminal reform at
the first step (IlIl), RDP no. 2/1997, p. 7-18; Reform criminal law and
systematization of criminal provisions (1), RDP No. 3/1997, pp. 9-17; Criminal
reform and systematization of criminal provisions (1), RDP No. 4/1997, pp. 9-14;
Systematization of criminal matters in courses university, RDP no. 1/1998, p. 9-
23), many of the ideas presented on these occasions were to influence both the
later criminal legislator and the doctrinaires of the time in the drafting of
university courses and not May.

7.2. These issues are taken up and developed in the work Reform of penal
legislation (2003), published by the Romanian Academy Publishing House,
coordinated and carried out to a large extent by the professor.

First, Professor George Antoniu identifies the difficulties of this long
reform process that are less related to the drafting technique than to the
configuration of regulatory solutions, the stabilization and clarification of the
substance, of the social issue that must be regulated.

The obstacles to the faster development of the reform activity can be
represented by: the conservative force of the legislation and jurisprudence (eg. art.
51 last paragraph of the previous C. pen., the existence of few critical
observations in the doctrine regarding the criminal law in force); the excess of
legal technicism (methodological inversion, breaking criminal law from the social
realities from which it derives its essence), as well as the insufficient prior
clarifications on the fundamental principles of the future criminal legislation (for
example, who is given priority? the protection of individual interests or those of
society).

In the work of penal reform, in the teacher's view, the legislator should
take into account the following realities:

a) internal processes: those related to the evolution of legal thinking and
judicial practice; those determined by the need to re-evaluate some of the current
regulatory solutions.

b) external processes: those related to the transition to the market
economy, to the organization of the entire society based on the principles of the
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rule of law and the corresponding democratic institutions; realities arising from
the provisions of the new Constitution; Romania’s international commitments.

Suggestions for systematization and regulation formulated by the professor:
renouncing the provision regarding the purpose of the criminal law; waiver of the
provisions of the previous art. 181 C. pen.; the introduction of a distinct title
regarding the offender; waiver of art. 14 and 15 C. pen. from 1968 because it
violates the principle of separation of powers in the state; abandoning the idea of
social danger as an essential feature of the crime and the institution of substitution
of criminal liability; giving up the relatively inappropriate attempt; limiting the
existence of improper participation only to the cases when it is not possible to
operate with the legal figure of the mediated author (own crimes and in persona
propria), redefining the notion of author, which also includes that of the mediated
author; reformulation of the institution of instigation followed by execution
(removal of participation documents from the content of art. 29 C. pen. previous);
the introduction of a regulation on invincible legal error; redefining punishment by
removing its character as a means of re-education; expanding the scope of criminal
sanctions; the introduction, in the system of the main punishments of the Romanian
criminal law, of work in the general interest (removing the execution of the
punishment at the workplace, as a means of judicial individualization of the
punishment); the transition to the system of fine days that allows a better
individualization of the fine sanction, according to the general and special criteria
for individualizing the sanction and the economic situation of the convicted.

Also, he considered, rightfully so, that the regulation of the application of
the criminal law in time before that in space would be more appropriate because:
these provisions are more closely related to the previous chapter and especially to
the way of formulating the principle of legality; this is the traditional solution of
our criminal legislation (C. pen. from 1864 and from 1936).

As it is easy to observe by comparing these suggestions to the regulation in
force, the Romanian legislator from 2009 has largely appropriated them.

8. All the creative efforts of the professor were put to good use, firstly, on
the occasion of his drafting of the Preliminary Draft Penal Code (General Part -
our addition), published Penal Law Review no. 3/2002, p. 127-156, document
accompanied by the professor's explanations materialized in the study A new step
on the path of penal reform, published in the same issue of our magazine from p.
9to 21.

Among the new elements introduced in the draft and taken over by the
2009 legislator in the new Penal Code®, which entered into force on February 1,
2014, we reproduce by way of example those relating to:

! "Last but not least, a number of elements in accordance with the current trends of European
criminal legislation (renunciation of the institution of social danger, consent of the victim, etc.)
were taken from the preliminary project drawn up by the Legal Research Institute” - Explanation
of the project of the new Criminal Code, p. 3, available at
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- abandoning the definition of the purpose of the criminal law;

- the first regulation of the application of the criminal law in time and then
in space;

- the extension of the more favourable criminal law also in the case of
emergency ordinances not approved or approved with amendments and additions
by the Parliament;

- renouncing the optional application of the more favourable criminal law
in the case of final punishments;

- redefinition of the temporary criminal law;

- the placement of provisions through the notion of territory and deed
committed on the territory of the country, including the principle of ubiquity
within the principle of territoriality;

- the removal from the definition of the offense of the requirement that the
act provided for by the criminal law presents a social danger (this being implied);

- the introduction of the rule according to which the facts consisting of an
action or inaction constitute a crime only when they are committed with intent.
These acts constitute crimes when they are committed out of fault only if the law
expressly provides for this;

- praeterintention is defined for the first time;

- the distinct regulation of justifying causes (along with self-defen