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Abstract

The rights and principles for the digital decade, published by the EU
Commission, Parliament and Council (European Declaration, 2023) are part of
the statement that explicitly mentions the right to disconnection in its section on
fair and just working conditions, where it is mentioned that the EU pledged to
"ensure that everyone will be able to disconnect and benefit from guarantees of
work-life balance in a digital environment".

However, in my opinion, it is a little too much to include this legislative
power in the universal rule of law, because the rule of law is the highest general
rule that summarizes social practice and guarantees the balance between the
observance of rights and the fulfillment of rights. of duties. or if they are
professions that require self-discipline, such as a investigating magistrate and a
judicial police officer, they must complete an on-site investigation as quickly as
possible, or a transparent agent to ensure that they are out. business hours.

Key words: law, principle, program, professions.

INTRODUCTION
The world of work is facing a digital revolution. The increasing use of digital and
technological tools in recent decades has made it possible to work anywhere,
anytime. The Covid-19 pandemic has only increased the pace of this
development. While the digitization of work and the expansion of remote working
present potential advantages in terms of flexibility, productivity and
reconciliation, these trends can also lead to work intensification, long working
hours, blurring the lines between work and rest or increased stress. from
continuous supervision and monitoring of performance and productivity. These


https://www.ccdsara.ro/ijlso
https://doi.org/10.55516/ijlso.v3i1.127
mailto:maghenitei@gmail.com
https://orcid.org/0000-0001-9594-4343

Mihaela AGHENITEI

factors can, in turn, negatively affect the physical and psychological health of
employees.
Consequently, it seems necessary to regulate some aspects of the new digital work
environment with the aim of compensating at least some of the negative impacts
arising from the frequent use of digital work tools. In this context, the right to
disconnect (R2D) becomes relevant. The ten fundamental principles (Guiding
Principles) here establish a regulatory basis for R2D in Europe. They cover issues
that should be considered when developing standards to ensure a balanced
regulation of the right to disconnect.
The right to disconnect must be seen as a concrete measure to ensure that
“[e]veryone has the right to fair, fair, healthy and safe working conditions and
adequate protection in the digital environment at the physical workplace,
regardless of their employment status , of their manner or duration™; as can be
read in the statement, last but not least, this statement also offers interesting
elements to be considered with the following guiding principles, especially on
how to deal with data protection.
This is part of an EU-wide regulatory intervention under the 2023 Digital
European Declaration.

Are we discussing this right as a principle or as an obligation at the level
of the Member States of the European Union extrapolated to the global level?.

I. ABOUT THE PRINCIPLES OF LAW

Etymologically, the concept of principle comes from the Latin principium,
which means beginning, origin or basic element. Each principle is a starting point,
a source of action at the conceptual level. General principles of law are creative
prescriptions that define the architecture and application of law.

The third source of international law, as listed in Article 38, is the "general
principles of law" recognized by "civilized" nations. The Guide to International
Legal Research states that “this traditional naturalistic approach provides a basis
for decision when other sources provide no guidance, but it is not clear what these
general principles of law are. Thus, locating these general principles in the course
of legal research is extremely difficult. They can be general principles of justice,
natural law, analogies with private law, principles of comparative law or general
concepts of international law."

General principles of law are primarily used as "gap fillers" when treaties
or customary international law do not provide a rule of decision. Scholars have
suggested that as new treaties and customary law develop to address areas of
international concern not previously covered, the significance of general
principles will fade as these gaps in international law are filled.

After becoming parties to a human rights treaty, states must comply with
the obligations enshrined therein. Furthermore, when applying human rights
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treaties, it is important to consider the existence of general principles that are
embedded in international human rights law and that guide their application.

General principles are not human rights, but there is a certain degree of
overlap, as some general principles, such as the principle of non-discrimination
and non bis in idem, have gradually evolved into substantive human rights, being
sufficiently precise and fulfilling the existing conditions for human rights, as it
results from Resolution no. 41/120 of December 1986 of the UN Commission on
Human Rights:

* be consistent with the existing body of international human rights law.

* have a fundamental character and come from the inherent dignity and
value of the human person.

* be precise enough to give rise to identifiable and enforceable rights and
obligations.

» provide, where appropriate, realistic, and effective implementation
mechanisms, including reporting systems; and

* attracting international support wide.

In addition, Article 38.1.c of the Statute of the International Court of
Justice considers the principles of common law, together with international
customs and international treaties, as official sources of international law, so the
court is obliged to use them unnecessarily, so that there are some gaps within
these last two sources; that is, it works independently, not as an auxiliary source.
(Riofrio Martinez-Villalba, Juan Carlos, 2016, p. 283-309)

The old Civil Code of the Argentine nation, written by Dalmacio Vélez
Sarsfield, from 1871, stated the following in Article 16: "If a civil matter cannot
be settled either by words or by law, the principles of law shall be respected as
well." ; if the question is still in doubt, it will be settled by the common law,
having regard to the circumstances of the case. "Many of the national
philosophical doctrines have understood these words as a sign of denying the legal
gaps in Argentine law, while other doctrines see it as an instruction to judges to
fill the gaps in laws based on natural law, where there is no law to regulate. the
case. (lone Stuessy Wright; Lisa M. Nekhom, 1978, pp. 458-498)

The Political Constitution of Colombia of 1991, in article 230, indicates
that the legal principles of the anti-formalist position are auxiliary criteria in cases
of inadequacy of the law, that is, in case of ambiguity or normative gaps. Since
1936, the Columbia case - the "Golden Court"” period - in the new interpretation of
Article 8 of Law 153 of 1887, under the influence of free scientific research and
the school of German conceptualism, equality and others have been accepted.
General principles of law for the fair resolution of legal conflicts. (National
Center for State Courts, 2012, p. 131-135)

According to Article 1.1 of the Spanish Civil Code, the sources of the legal
order are the law, customs, and general principles of law. Article 1.4 states: "The
general principles of the law apply without prejudice to the nature of the
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information to the legal system when the law or custom is absent." (Riofrio
Martinez-Villalba, Juan Carlos, 2016, p. 283-309)

In Mexican law, Article 14 of the Constitution provides that civil actions
must be resolved in accordance with the letter or interpretation of the law and,
failing that, on the general principles of the law. According to Rafael Preciado
Hernandez, this reference links Mexican law with the best natural law traditions
of Western civilization. However, the Federal Labor Law, Article 17, refers to the
general principles of law and equity as one of them. They are also enshrined in the
Federal Civil Code, the Commercial Code, the General Elections and Procedures
Act, the General Health Act, the General Education Act, and virtually all federal
agencies and local statutes, to name a few. or adjectives. (Plottka J, Miller M,
2020, p. 34)

A principle can be presented in several ways: axioms, deductions or
generalizations of concrete facts. (Von Ondarza N, Alander M, 2021, p. 201-235)

The general principles of law ensure unity, homogeneity, harmony, and the
ability to develop certain associative relationships. A principle of law is the result
of social experience, and the practical utility of knowledge of general principles
lies in its expression of guidelines for the entire legal system and constructive
action that guides the activity of the legislature.

On the other hand, general principles play an important role in the
administration of justice, because those who have the power to apply the law must
know not only the legal rules, but also its spirit, and must precisely define the
spirit of the law. laws. In other words, in some cases legal principles supersede the
regulatory standard. Finally, a judge cannot refuse to judge a case citing the
absence of a legal text that could open the case, as he would be guilty of a judicial
error and decide the case based on the principles of the law. (Schutser J., 2020, pp.
45-49)

The movement of legal principles leads to the unpredictability of coercive
norms and the guarantee of right in guaranteeing agreement and conformity to
laws.

Legal principles are derived from constitutional provisions or derived from
the interpretation of other norms that have the function of guaranteeing the
balance of the legal system with social evolution.

Il. THE RIGHT TO DISCONNECT IN THE EU AND WORLDWIDE

The Guiding Principles, which cover all European legal systems, are
intentionally broad in scope. (Le Galés P, 2014, p. 303) To the extent that the
problem of excessive connectivity extends throughout Europe, it seems restrictive
to limit the analysis to the EU. Both national legislation and EU legislative and
policy documents are important sources of inspiration. The debates that u took
place during the drafting process highlights the particular difficulties
accompanying a regulation on R2D in Europe. (Jaworyska, K, 2022, p. 51-55)
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Particularly challenging is the level to which the rules on disconnection should be
applied and the people who should target them. Subsidiarity, articulation of
sources and scope are therefore key issues to consider. (Kochenov D., 2016, p. 11)

The tension between a regulation that is broadly applicable and the need to
adapt R2D to the specifics of each country, sector, and company to ensure
effective and smooth enforcement is reflected in these Guidelines. Particular
attention has been paid to carefully articulating the regulatory sources to combine
flexibility and adaptability with clear protective principles. (Kaiser, Lena, 2023,
p.377-289) Thus, while R2D is intended to be uniformly applied throughout
Europe, the specific rules, and modalities for implementing R2D are mainly left to
collective bargaining or, failing this option, to be regulated at company or
employee level. The idea is to respond to the realities of each workplace. However,
this does not prevent the introduction of clear rules to guarantee the effective
implementation of R2D. The result is, in our view, a delicate balance between
principles and implementation. (Duez D., 2011, p. 90)

In terms of scope, the Guidelines propose research and development that
applies to all workers as defined in EU and national law. This is consistent with its
goals: protecting the health of workers and achieving a better balance between
work and private life. (Pech, Kochenov, 2021, p. 146) This assumes that R2D is
not limited to certain categories of employees: it applies to all those who carry out
their activities under conditions of control and subordination, which will critically
include the false self-employed. On the other hand, we propose to include, with
limitations, management staff when they are in a position comparable to that of
workers. The inclusion of management staff is balanced by the adaptation of R2D
to their particular position: even if a manager should enjoy R2D in principle in the
same way as their subordinates, the scope, and terms of such a right will not be
the same, due to the responsibilities and activities of the first. (De Witte B, 2018,
p. 227-242)

Finally, special attention must be paid to the correspondence between the
requirements and expectations imposed on employers and the reality on the
ground. Thus, it is necessary to consider the size of the companies in question and
to ensure that their obligations do not represent an excessive burden. The
adaptation of their obligations, as well as the collective negotiations regarding
R2D are likely to protect the interests of employers, regardless of their size and
resources.

These Guiding Principles are the result of collective reflection and
discussion, which led to certain proposals and choices. The overall aim is to
reconcile the interests of all parties and, in particular, the imperatives of protection
and flexibility, while guaranteeing a broad application of R2D to all those who
need it. (Giegerich, 2019, p. 61)

It would also be an EU-wide regulatory intervention under the 2023
Digital European Declaration
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The rights and principles for the digital decade, published by the EU
Commission, Parliament and Council (European Declaration, 2023) are part of the
statement that explicitly mentions the right to disconnection in its section on fair
and just working conditions, where it is mentioned that the EU is committed to
"ensuring that everyone will be able to disconnect and benefit from guarantees of
work-life balance in a digital environment”. The right to disconnect must be seen
as a concrete measure to ensure that "[a]nyone has the right to fair, fair, healthy
and safe working conditions and adequate protection in the digital environment at
the physical workplace, regardless of their employment status , of their manner or
duration"; as can be read in the statement, last but not least, this statement also
offers interesting elements to be considered with the following guiding principles,
especially on how to deal with data protection.

In addition, R2D, as a specific right, helps to define the boundaries
between working time and rest time.

Respect for working time and its predictability is considered essential to
ensure the health and safety of workers and their families. In this sense, the R2D
aims to protect the health and safety of workers at work, as well as to achieve a
better balance between professional life and private life, which, in turn, it has a
gender impact.

A prerequisite for a correct understanding and application of the R2D,
therefore, involves a consistency in the regulation of working time, including, in
particular, maximum working hours, minimum rest periods and clear definitions
of working arrangements, such as "stand- by' and 'on-call' periods. In accordance
with Directive 2003/88/EC, EU employees have the right to minimum health and
safety requirements regarding certain aspects of the organization of working time.
In this context, (Anagnostou, D., Mungiu-Pippidi A., 2009, p. 44) The Directive
provides for daily rest breaks, weekly rest, maximum weekly working time and
paid annual leave and regulates certain aspects of night work, shift work and work
patterns. According to the Court of Justice of the European Union (CJEU), on-call
time, in which a worker is obliged to be physically present in a place specified by
the employer, must be regarded as "full working time [...], regardless of the fact
that, during the periods of on-call time, the person in question is not continuously
carrying out any professional activity". Waiting time, in the sense that a worker is
obliged to be available to the employer and does not have the ability to freely
dispose of their time, is also to be considered as working time. (Smith, M., 2019, p.
561-576).

Moreover, the CJEU interpreted the minimum rest periods as "community
social rules of particular importance which every worker must benefit from as a
minimum requirement to ensure the protection of his safety and health”. Thus,
Directive 2003/88/EC does not contain any express provision for a worker's R2D,
nor does it require workers to be available outside working hours, during rest
periods or other off-duty time, but it does provide for the right to a daily rest,

6



RIGHTS OF WORKERS TO DISCONNECT GLOBALLY

weekly and yearly uninterrupted periods, during which the worker must not be
touched or accessible (EP, 2021).

The guiding principles contained in this document seek to outline the main
building blocks for a set of regulations on research and development across
Europe, including at EU level. These Principles are the result of an analysis of
existing regulations at the national level. To a greater extent, they also correspond
to those underlying the European Parliament's proposal for 2021 (EP, 2021).
However, on specific issues, the Guide to the Principles provides more extensive
reflections or more comprehensive analyses, with national examples, including
from non-EU states. The illustrations that accompany each Principle do
everything possible to relate to the proposed new standards, to existing national
practices. The national or subnational jurisdictions analyzed for this purpose are
Belgium, France, (Bertrand C., 2013, p. 6) Germany, Greece, Ireland, Italy,
Luxembourg, Spain, Sweden, Switzerland, Poland, and Portugal, some of which
have no rules express laws in force regarding R2D. Outside of Europe, Canada
(Ontario, Quebec) was also considered due to its innovative and recent position on
legislation covering R2D.

For example, in Poland there is no specific regulation for R2D or any plan
to adopt a specific regulation. Explicitly regulating R2D is perceived as
unnecessary. The existing working time regulation is considered to adequately
protect workers' rest time, including the possible negative effects of "wrong" use
of digital tools (Jaworyska, K, 2022, p. 51-55). In addition, the widespread
application of task-based work systems would hinder the implementation of R2D
in Poland. Furthermore, a large proportion of employment in Poland is based on
civil law contracts, with no statutory guarantees related to the right to rest. The
German Working Time Act (Arbeitszeitgesetz, ArbZG) defines working time and
rest time as mutually exclusive. Enshrining DD in law was debated as part of the
global reflection between authorities and social partners on the future of work.
However, more specific legislation appeared to be undesired, mainly because
employers' organizations saw it as a brake on flexibility. There is some debate
over the interpretation of the law and the question arises as to whether an
employee's short connections outside of working hours should not be considered
as such. The lack of precision in the Aegean is compensated in practice by the
social partners: the big companies have taken measures (BMW, VW, Audi,
Telekom) such as Codes of Conduct or disconnecting the servers at certain times.
There is no legal provision in Switzerland that specifically addresses R2D.
Although there have been many debates in the Federal Assembly over the past
five years, none have resulted in a bill. A strong majority in the legislature as well
as in executively, considers that the rules on working time are sufficient to
enshrine R2D and that it is not necessary or desirable to regulate it specifically.
On the contrary, a movement that supports a relaxation of working time, which
would not consider as such the occasional connection of the employee outside the
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working hours, has submitted several legislative initiatives, which will be
followed by the Parliament in 2023. Ireland has no specific legislation. rules
regarding R2D. (Abbott, F. M., 2005. P. 317) However, a code of practice has
been adopted by the Workplace Relations Commission, which is an independent,
statutory body established by law. The code of practice is recognized as not
having the force of law but can be used to support claims by employees against
their employer for non-compliance with working time and health and safety.

CONCLUSION

In the context of the massive digitization that gives both the employer and
the employee unrestricted access to remote communication devices (telephone,
email, social media platforms, etc.), but also the increase in the number of
employees who carry out their work in a telework regime, the Parliament
European adopted the Resolution of January 21, 2021 by which it addressed a
series of recommendations to the European Commission regarding the need to
regulate the employee's right to disconnect at the level of the member states.

When adopting the Resolution, the European Parliament took into account
the fact that: - digitization and the use of digital tools presented countless
disadvantages that created several ethical, legal and work challenges, such as the
intensification of work and the extension of the work schedule, beyond the legally,
thereby blurring the lines between professional and private life; - the increasing
use of digital tools for professional purposes has led to the emergence of a new
culture such as being “always connected", ““always online" or “always on duty",
which has the possibility violation of the fundamental rights of workers and fair
working conditions, including fair salary, limitation of working time, balance
between professional and personal life, physical and mental health, safety at work
and well-being.

Unfortunately, the discussions did not take into account the exceptional
professional situations, regulated by special laws, which require a different
program, adaptable to the provisions of the administration of justice, or the
rescue of fellow human beings, which require a permanent connection with
specialist professionals, whose activity is based on the deadlines provided in the
procedures and which, for example, relate to the freedom of the individual, to an
efficient and timely investigation of the crime scene, as in cases of murder.
Limiting the taking of custodial measures in time requires a quick and efficient
preparation of the evidentiary material.

Or, these situations can be rewarded in an efficient legislative system, as a
result of a Directive that would impose a legislative obligation on the member
states.

Legislative regulation was also the initial suggestion, but the imposition of
a principle of law would lead to dissatisfaction of these categories of professional
employees, who would demand their right which would become fundamental.
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Abstract

Through this study, we want to bring back to attention the legislative
events provided by law 24/2000, as a result of the appearance in their list of
consolidation, which is regulated by law as not having legal effects. There is a
similar legal institution in the Union legislation which has the value of
republication in domestic law.

That's why we have briefly analysed the legislative events provided by the
law and the effects they have produced, comparing them to the new technical
procedure called consolidation.

Key words: modification, completion, republication, consolidation, repeal,
rectification, legislative events

INTRODUCTION

After its entry into force and until it expires, i.e. for the entire duration of
the existence of a normative act, the legislator can intervene on his/her text to
rectify, modify, complete, republish, suspend, derogate or abrogate it, procedures
that bear the legal name of "events legislation” (I. Boghirnea, 2022, pp. 13-19).
These fall within the competence of the issuing body of the normative act or of a
body issuing a normative act with a higher legal force.

As an exception to this rule, only in situations that are thoroughly justified,
Law no. 24/2000 provides in art. 58 para.2 that only normative acts that have a
special "importance and complexity” can be modified, supplemented or repealed
by the issuing body in the time interval between the date of publication in the
Official Gazette of Romania (Part I) and the date indicated for the entry into force
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of the respective normative act, respecting the imperative requirement that the
entry into force of the proposed interventions should occur at the same time,
simultaneously, with the normative act that was subjected to those legislative
events. Although the mentioned law enumerates in Chapter VI a series of
legislative events, apparently the legislator limits this exception to only three of
them: modification, completion and repeal.

All these legislative events must be produced in the same register in
compliance with the principles of the entry into force of a normative act and the
nemo censetur ignorare legem the Latin adage, therefore any new intervention by
the legislator on the normative act in force must be brought to public knowledge ,
by publishing them in the Official Gazette of Romania, Part I, or in the Local
Official Gazette, as the case may be (N. Popa, 2020, pp.160-/61, M. Badescu,
2022, p.143, M. Niemesch, 2019, p.112, I. Boghirnea, 2023, p.122).

I. MODIFICATION

In the opinion of Professor I. Mrejeru, the amendment represents the
express partial replacement of a lato sensu law, which is imperatively necessary
due to the finding of new legislative solutions for a new social requirement,
without the amended normative act needing to be replaced in its entirety (I.
Mrejeru, 1979, p. 136; for the same idea see also L. Barac, 2009, p. 196).

I. Vida and M. Enache are of the opinion that the amendment or other
legislative events appear inevitable also as a result of non-compliance with the
rules for the elaboration and drafting of normative acts that have a certain
complexity (1. Vida, M. Nicolae, 2012, p. 134).

It is worth noting that the amendment, as well as other legislative events,
could not intervene in the period between the publication of the normative act and
its entry into force, but through the adoption of O.U.G. no. 61/2009 for the
amendment and completion of Law no. 24/2000, a new paragraph of art.58 was
introduced, which stipulates that in thoroughly justified situations, normative acts
of great complexity can be both supplemented and repealed. This ordinance was
approved by Parliament through Law no. 60/2010, which added, in addition to
these two events, a third one, namely the amendment. This was the legal basis on
the basis of which, since the publication of the new Civil Code in 2009, it could
be amended by Law no. 71/2011, although it had not entered into force (l. Vida,
E. Enache, 2012, p. 134).

The legislator defines the modification of a normative act as the
replacement of a text of an article or some articles or paragraphs and their
rewriting in a new form (art. 59 of Law 24/2000 republished).

An important aspect will be noted, namely that the amendment can only be
carried out through an act with the same legal force as the amended one, which
must be naturally integrated into the amended act because it is necessary to ensure
a uniform style and terminology, but also a harmonious succession of articles.
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The author M. Grigore shows that sometimes, for efficiency and economy
of means of expression, the legislator can, through a normative act, amend several
normative acts (M. Grigore, 2009, p. 230).

Regarding the effects from the entry into force of the amending
regulations, they will be incorporated into the amended act, becoming a unitary
whole. The provisions that have been modified act only for the future, with the
exception of the milder criminal or contraventional rules (mitior lex), which,
according to this principle, retroactive to the moment of the criminal or
contravention act, as the case may be. Art. 62, sentence two, from Law no.
24/2000 provides that if other amending texts are subsequently introduced, they
will refer to the basic act.

Il. COMPLETION

Regarding the completion, as a legislative event, there is a legal definition
according to which it consists in adding some regulations to the existing ones,
which include additional assumptions and new legislative solutions, the legislator
using the formula: "After the article ... a new article is inserted ... with the
following content".

What should be remembered is that the articles or paragraphs that are
added to the text in force, will gain the number of the corresponding structures in
the text to be completed, to be introduced with a numerical index, so that they can
be differentiated. In other words, the old numbering of the normative act will not
be changed, as these added indexes will be used (N. Popa, 2020, p. 207).

Professor V.-D. Zlatescu shows that this completion of the text can be
understood as a modification since the completed normative text becomes
different after this addition of new provisions, in some cases the addition affects
the original text by introducing some exceptions (V.-D. Zlatescu, 1996, p. 104).

The legal doctrine lists several rules that must be taken into account by the
legislator (M. Badescu, 2012, p. 11):

The legal doctrine lists several rules that must be taken into account by the
legislator (M. Badescu, 2012, p. 11):

a) Supplements will be made only through an act with the same legal
force, or through a normative legal act with a higher legal force (for
example: an organic law can supplement an ordinary law), thus not
changing the nature of the completed law;

b) The texts that are newly introduced must be compatible in order to fit
harmoniously into the entire completed normative act.

And the legislator provides in art. 61 of Law no. 24/2000 that the
provisions which are to be amended or supplemented would affect the general
concept or the unitary nature of a normative act, or if these provisions do not
concern the entire regulation or a large part of it, then he /she will proceed to
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replace with a new regulation of the regulation in question, the latter being
necessary to be repealed.

o With regard to the effects of the new regulations that modify or
supplement, from the date of their entry into force, they will be incorporated into
the modified or supplemented act, as the case may be, being identified with it, i.e.
together they form a "common body" and other subsequent interventions to
complete them will refer to the basic act, as provided by art. 62, sentence two,
from Law no. 24/2000. These newly introduced provisions have effects only for
the future, except for more favourable criminal or misdemeanour law.

1. REPUBLICATION

Republishing is a legislative event, which can occur as a result of the
legislator's express will, during the activity of a regulation, as a result of the fact
that it has been modified and supplemented "substantially”. Therefore, the
republication will only occur as a result of a provision expressly provided by the
legislator, which is contained in the normative act of amendment or addition.

We are of the opinion that, if the repeal is allowed by the legislator in the
period between the publication of the normative act and its entry into force (art.
58 para. 2 of Law no. 24/2000), then, a fortiori, its republication could be
allowed, at the express request of the legislator. The law expressly provides that,
within this term, normative acts can be repealed (which is the legislative event
with the harshest legal effect), then even more so, these normative acts could be
republished, following some changes or important additions.

That is precisely why we believe that this was the rationale of the
legislator who republished the Civil Code before it entered into force on October
1, 2011, a republishing that was expressly provided for by Law no. 71/03.06.2011
which entered into force on 13.06.2011, the conditions stipulated by Law no.
24/2000, namely "the interventions proposed to enter into force on the same date
as the normative act subject to the legislative event” being met (see, on the
contrary, the argument presented by I. Vida, M. Enache, 2012, p. 136).

Thus, the normative act is drawn up in which all the changes and additions
it has had throughout its existence will be found in its "trunk™, one removing the
texts that were indicated by the legislator as being abrogated. By republishing,
new texts cannot be added, nor can existing ones be changed (M. Badescu, 2012,
p. 11).

Thus, the updating of the text in a unitary body will entail a new
renumbering of the normative act, only if this has been expressly ordered, and the
updating of phrases that have undergone changes as well as the names of
authorities and public institutions or localities.

Only the simple and emergency ordinances of the Government, which
have been supplemented, amended or partially repealed, can be republished only
after they have been approved by the Parliament, in order not to create possible
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inadvertences with the approval law, in the situation where the latter would
modify the text of the ordinance that is subject to approval.

I\VV. CONSOLIDATION

Recently also in our legislation, by Law no. 343/2002, the term
"consolidation" was introduced, which is used in European Union legislation, but
with a different meaning. If in the union legislation this term has the meaning of
republication, in our legislation it has the meaning of an update of the text, being
only a "documentation tool", which does not produce legal effects, which is done
only by the Legislative Council.

Consolidation is a legislative event whereby the laws stricto sensu,
ordinances and Government decisions of a normative nature, on which legislative
events intervened, will be displayed in a consolidated version on the official
website of the Legislative Council (http://www.clr.ro/)

We note that the legislator first refers to normative acts of amendment or
completion, then he expresses himself in a general way to "on which legislative
events have intervened”, which means, in our opinion, that repeals are also
considered partial, express and direct, republications and/or corrections.

It may be thought that it is similar to republication, however, through
consolidation (art. 70" paragraph 2):

a) there will not be a new renumbering of the articles, paragraphs and
chapters or other structures of the content of the new common body of the
amended and supplemented text or containing partial repeals of the text;

b) it will not be possible to update the new names of public bodies and
institutions or of the administrative-territorial units

Therefore, the consolidation is a permanent update of the text, after the

occurrence of some legislative events and their publication in the Official Gazette.

V. RECTIFICATION

The legislator placed and regulated the rectification last time, after having
regulated all legislative events, since, in our opinion, the rectification does not
occur only after a new law enters into force, but also after modification,
completion, republication, repeal, if necessary (art. 71 of Law no. 24/2000).

In the opinion of S. Popescu, rectification is an official legal operation,
which aims to correct a material error in the content of a normative act, which is
ascertained after it has been published in the Official Gazette, by publishing the
corrected text in the Gazette (S. Popescu, 2008, p. 150).

After the publication or re-publication of the normative act, material errors
may be discovered in its content that require rectification. This is done at the
request of the issuing authority of the respective act, with the approval of the
Legislative Council, request addressed to the Secretary General of the Chamber of
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Deputies and what must be included in the act to be corrected, the identification
elements of the Official Monitor in which it was published (number and date), the
material error accompanied by explanations.

Thus, a note will be published that will include the rectifications that are
necessary, not correcting them leading to difficulties, ambiguities or inadvertences
in the phase of their interpretation and application.

M. Grigore in his work Normative Technique describes an atypical
situation that happened in the case of an omission from the publication of a
bilateral Treaty to which the Joint Declaration had to be annexed. After only the
treaty was published, the correction of the omission was not made through a note,
as required by law, but the two documents were published in a new Official
Gazette, which had the same identification data as the one in which it was
published only the Treaty, which contained a note explaining the fact that the
official Monitor was being reprinted "due to" some mistakes that were found later,
this one being distributed free of charge to subscribers (M. Grigore, 2009, p. 257).

One must take into account that the law prohibits, under the penalty of
nullity, that through the rectification procedure, changes are made to the
provisions of the text of the normative act, which means that only material errors
must be corrected or corrected (art. 71 par. 2 from Law no. 24/2000; art. 17
paragraph 3 from Law no. 202/1998).

Therefore, those errors whose correction would lead to the change of the
original meaning of the provisions that are subject to rectification cannot be the
subject of the request, but only material errors that may consist of technical
editing mistakes or may have complex sources such as (M. Grigore, 2011, pp.
265-267):

- the change of some addresses of offices, the published ones being
actually indexical;

- replacing some phrases with correct ones, in the case of international
documents, because they were not faithfully translated,;

- grammar and spelling mistakes, which can make it difficult to understand
the text, etc.

VI. REPEAL

Repeal is a legislative event by which the provisions of a normative act are
suppressed as a result of the appearance of a new regulation, of the same level or
of a higher level, which contains other provisions than the old regulation that has
contrary provisions (art. 64 of Law no. 24/ 2000).

Repeal can only be done by the legislator through a normative act of the
same level or a higher level. However, if a normative legal act with higher legal
force has not expressly abrogated a normative legal act with lower legal force and
it contains contrary provisions, then this task will fall to the authority that first
adopted the normative legal act.
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It is worth noting that the Romanian legislator gave expression to the
principle of lex posterior derogat priori or lex superior derogat priori through its
regulation in that it decreed that it is inadmissible to re-enforce the old (previous),
regulation the repeal being definitive, with one exception, the provisions of those
emergency ordinances by which normative acts were repealed, but were rejected
by the Parliament, as provided by art. 64 para. 3 of Law no. 24/2000.

However, these provisions do not fall under the scope of other situations
of the termination of a normative act®, as such in the situation where the
Constitutional Court declares as unconstitutional the provisions from which
certain regulations were repealed, the latter re-enter into force?.

As for the classification of abrogation, in the specialized literature it was
stated that it is divided into (M. Grigore, S. lonescu, D. Guna, D. Barbu, 2015, p.
525):

a) Express or explicit repeal (direct and indirect) - we encounter it in the
situation where the legislator expressly provides which normative acts,
chapters, articles come out of force by the formula "On the date of
entry into force of this law, art. . [...], chapter [...] or Law no. [...]" or it
is expressed in the formula "on the date of entry into force of Law no.
[...] any contrary provision is repealed”, as the case may be.

b) Tacit or implicit repeal when the legislator does not provide anything
in this sense but leaves it up to the interpreter to find that the new law
contains contrary provisions, different from the old law (in this sense
see, as a comparative study, also A. Hameed, 2023, pp. 429-455)

Repeal can also be classified into total repeal (the case in which the entire
normative act is suppressed) and partial repeal.

The partial repeal is assimilated by the legislator to another legislative
event, namely the amendment, since the first one does not affect the provisions
remaining in force and they continue to apply as such / tale quale.

Until the entry into force of O.U.G no. 60/2009, in the logic of the activity
of a normative act, it was that from the moment it entered into force until the
moment it came into force, it could have been subject to legislative events
regarding its rectification, completion, modification, republication, derogation or
repeal, i.e. after its adoption, publication and entry into force of the normative act.

! Not to reduce as the only way of leaving a legal rule out of force only to repeal, knowing that
legal rules cease to have their effects and as a result of reaching the term, obsolescence,
unconstitutional declaration by the Constitutional Court of a provision or regulation (art. 147 of
the revised and republished Constitution of Romania) or by cancelling it, if it has an administrative
nature, by the administrative court (according to Law no. 554/2004)

2 It is the situation in which the provisions of art. were declared unconstitutional. 1, point 56, from
Law no. 278/2006 which repealed art. 205-207 of the Criminal Code in force, the dissociations
that have re-entered into force

17



lulia BOGHIRNEA

This emergency ordinance, we believe, was issued as a result of a situation
that arose in 2004, with the adoption and publication of Law no. 301/2004 by
which the entry into force of a new Criminal Code was desired.

This law stipulated in its content that it would come into force within one
year (i.e. June 29, 2005). After the completion of this term and until its repeal, the
following legislative events took place:

a) was amended art. 512 by O.U.G. no. 58/2005°, which stipulated that the
normative act will enter into force on September 1, 2006, and expressly ordered
its republishing;

b) by O.U.G. no. 50/2006 one extended the term provided for in art. 512
on September 1, 2008;

c¢) by O.U.G. no. 73/2008 extended, again, the term provided for in art.
512 until September 1, 2009;

d) by Law no. 286/2009, as such, this normative act was repealed and Law
no. 301/2004 did not enter into force even for a single day, being finally repealed.

In order to be able to appeal to the repeal, Law no. 24/2000 was amended
and supplemented in June 2009 by O.U.G no. 60, and thus additions, changes and
repeals can be made since then and in the period between the publication of the
normative act and its entry into force (art. 58 paragraph 2 of Law no. 24/2000).

CONCLUSION

In conclusion, as the entire doctrine states, the legislative process must be
considered as an activity that aims to create, modify, complete or abrogate legal
norms, actions of the legislator determined by the need to ensure the satisfaction
of society's needs and to protect the rights and citizens' liberties (L. D. Chulyukin,
V. V. Guryanova, 2018, pp. 38-44).

Only the normative acts that are affected by the legislative events and that
are published in the Official Gazette of Romania produce legal effects and can be
used as reference texts for legal purposes.

So that through the new texts introduced in Law 24/2000 regulating the
consolidation, it does not produce legal effects and must be understood as a
"documentation tool" as provided by art. 70" paragraph 3 of the aforementioned
law.
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Abstract

Nowadays, wars are no longer fought exclusively on the front, but often,
even more effectively, behind the front line, in a hybrid way, in the information
environment. The Romanian mass media, like the international media, is recently
more and more frequently assaulted by examples of disinformation, propaganda,
cybernetic attacks. Is there information security for the Romanian reader during
the international war? How sure is the reader that the data he has read is correct,
credible, or truthful information? We will try to see the answer reflected in the
case study regarding the media in current Romania, comparing a national
newspaper, Adevarul, and a local one, Jurnal bihorean, on the use and definition
of the chimera-phrase “hybrid war”.

Key words: media, public, information warfare, disinformation,
propaganda.

INTRODUCTION

In the last two years, Romania has been surrounded by several armed and
not only armed conflicts, reproduced in the pages of newspapers and magazines,
in online publications and in the audio-visual environment. We must bear in mind
that the modern battlefield is also a complex one (Cirmaciu D., Smit. 1., 2008, p.
411). The Romanian public is directly influenced by the media messages
regarding the war, but especially by the “hybrid war”, a different one, but difficult
to define one, facing fears and questions related to the possibility of similar
conflicts in our country.

The national and local media are also trying to find out what this war is
about and how it works. We will encounter different ways to describe the phrase,
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in various journalistic genres, from news, to reports, to interviews, analyses,
features or comments, editorials.

The citizen has the right to be informed, without being restricted, as
established by the Constitution of Romania, in article 31. The article has an
observation regarding national security and protective measures that involve
young people. Mass media have the obligation to inform correctly the public
opinion. Article 30 mentions the framework for freedom of expression, an
inviolable right, which, however, cannot prejudice honor, private life, dignity, the
right to one’s image. The civil liability for the information transmitted to the
public rests with the journalist and the editor, according to the law".

I. EXPLAINING THE “HYBRID WAR” IN THE NATIONAL PRESS

“Hybrid war” sums up several techniques of power, strong and weak
(“hard power” and “soft power”) that interact with each other, with the aim of
achieving certain strategic, geopolitical goals, to undermine the security of a state
through conventional destabilization actions, military and non-conventional, non-
military (EU Joint Framework to Counter Hybrid Threats, NATO Capstone
Concept for the Military Contribution to Countering Hybrid Threats), the target
being this time winning minds and not enemy territories (Nicolescu F.M., 2017).
Among these we list some of the most used in the mass media: disinformation,
fake news, propaganda campaigns, cyber attacks (C.Ungur-Brehoi, 2022).

The Romanian press started to refer in its materials to the term “hybrid
war” from the beginning of 20142, At national level, the number of materials on
the topic of hybrid aggression or war is much higher compared to that of local
newspapers, for example we find almost 200 materials in Adevarul with mentions
of these phrases®, 114 in Libertatea, while in the newspapers in Bihor county
there are less: in the same period, there are ten in Crisana, six in Jurnal bihorean,
four in the weekly Bihoreanul (F. Ardelean, 2022).

In the first years when the phrase appeared in media, we notice that the
journalistic genres treat the subject with a certain amount of mystery, of curiosity,
in an attempt to define “hybrid war”. The first material that mentions “hybrid
war” from Adevarul appears on September 2nd, 2014, in the title - "NATO
Summit and Vladimir Putin’s «Hybrid War»"*. It is an analysis made by the
political-military analyst® on the Wales NATO Summit at Celtic Manor and the

! https://www.constitutiaromaniei.ro/, accessed on 30.10.2023

2 The researched period was 2014-2023.

® More precisely, 191 specifications.

*  https://adevarul.ro/blogurile-adevarul/summitul-nato-si-razboiul-hibrid-al-lui-vladimir-1561294
.html, accessed on 02.11.2023

> The same analyst produces two other analysis materials — in November 2014, “The fifth military
domain, the Internet. Virtual space and the East-West war® and in December 2014, “The Spy
Game in Europe” in which he writes about the transformation of conventional wars into hybrid
wars, fought in the world of the Internet, on social networks or in invisible wars, in “the realm of
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topics of discussion, including rapid force response in the event of a crisis on a
NATO member state and ensuring the security of members. “Hybrid war” is
synonymous with “Putin’s war”, totally different (although without clear details)
compared to any previous armed conflict, namely a fifth military dimension —
“cyber war”, after land, air, naval and cosmic.

On the same day, also in Adevarul appears the material-synthesis
“Infographic Putin’s «hybrid war» began a long time ago. Russia raised the bar
and brought war to the level of art”®. Here “hybrid war” appears six times and
encompasses all possible evils. First as a “new indicator of the art of war”, based
on “unorthodox tactics” - from political, economic, to humanitarian,
informational, and especially non-military ones, being the central point that led to
the organization of a summit. Also, this type of war showed NATO’s military
weakness, being a turning point, with the aim of “genocide, irredentism, military
aggression”, achieved through new and very powerful means of demonstration:
economic interdependence and communication technologies, with long term
goals. The gas pipeline game is part of this hybrid war. There are also elements of
espionage - electronic viruses that attack government and diplomatic systems; one
such virus is Snake, which penetrated the deep secrets of Kiev. The most
worrying remark refers to manipulation and was made in the material of the
Russian media, which is in a “stunning” disinformation campaign.

The expectation of such a “hybrid attack” that can expand, produces terror.
In the news Baltic countries, prepared for a “hybrid war” it is shown how
countries such as Latvia, Estonia and Lithuania are preparing for a possible
scenario modelled on the occupation of Crimea: Estonia has built a defense plan,
and Lithuania has even printed an invasion survival manual for its citizens’. The
article catalogues the term “hybrid war” as “armed actions” without belonging to
the troops of a state, but accompanied by cyberspace attacks and disinformation
campaigns. Their purpose, according to US representatives, would be to test the
guarantee of NATO’s military support.

espionage”, infiltrated into the countries the former Soviet bloc, with the aim of destabilizing
them. “The Ukrainian Crisis, between Matrioshka and Intermarium” (February 2015), signed by
the same author, is on the same theme-espionage and hybrid war.

6 https://adevarul.ro/stiri-externe/rusia/infografie-razboiul-hibrid-al-lui-putin-a-1561354.html,
accessed on 01.11.2023. In the same period, other press materials appeared on the topic of hybrid
war, such as the reply of the former president of Romania at the NATO Summit in 2014 - “Traian
Bisescu: Romania is a country that will be defended in any scenario in case it is attacked”.

" The material dated 10.02.2015 is signed by Viorica Marin, and the mention of the phrase appears
four times, the first time in the title; there is a fifth usage with a synonym “hybrid attack".
https://adevarul.ro/stiri-externe/europa/tarile-paltice-pregatite-pentru-un-razboi-1599465.html,
accessed on 02.11.2023.
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1. PUTIN’S HYBRID WAR

“Putin’s hybrid war threatens Moldova, warns the Pentagon and NATO” is
a news from 2015 that underlines the danger of such a hybrid war in Moldova and
Montenegro, non-EU states, which are not part of NATO, but have a risk of
destabilization very high and corrupt political, legal and media sectors®. Another
news shows us that the war is no longer only Putin’s, and more states are
borrowing Russian techniques towards other countries, through economic
blockades, information warfare and trade restrictions”.

In the 2018 editorial, “Hybrid world war. Ukraine in the front line”, lulian
Chifu® signals the entry into a new “world” war, where Russia is the aggressor,
putting the military component on the same level as the external diplomatic
component, through an impressive number of strategies such as delaying tactic,
pressure techniques, postponement, interpretation, information gathering,
relativization of norms negotiations, distortions, denial, counter-arguments,
intrigues, conspiracies, substitution, sowing doubt, distraction®*.

I11. FROM THE HYBRID MYTH TO CONCRETE EXAMPLES

During 2021-2022, Adevarul brings more and more concrete news about
what hybrid warfare means. Thus in the news that “Russia would have launched
more than 4,500 cyber attacks on Ukraine in 2022, we find out some succulent
details about the thousands of cyber attacks that Ukrainians stop every day."

Closer to the date of the Russian offensive, the press materials focus on
facts, on information related to armed actions, and no longer deal with the
definition of other types of war. During the fightings of 2022, hybrid warfare
becomes an apocalyptic phenomenon, foreshadowed, a fatality that could not be
avoided®®. Due to these topics that are so appealing to the public, Adevarul creates

® We find out which are the causes for such practices — disinformation, corruption.
https://adevarul.ro/stiri-externe/europa/razboiul-hibrid-al-lui-putin-ameninta-moldova-1603567.
html. accessed on 02.11.2023.

% «Accusation from Tiraspol: Moldova and Ukraine are waging a hybrid war against
Transnistria”, signed by Alexandru Filimon. https://adevarul.ro/stiri-externe/republica-
moldova/acuzatie-de-la-tiraspol-moldova-si-ucraina-poarta-1630227.html , accessed on
03.11.2023.

10 professor at SPSPA Bucharest and president of The Center for Conflict Prevention and Early
Warning Bucharest.

1 https://adevarul.ro/blogurile-adevarul/razboiul-mondial-hibrid-ucraina-in-linia-intai-1858287.
html, accessed on 03.11.2023.

12 According to the material, 800 cyber attacks took place in 2020, over 1,400 in 2021, and in 2022
around 4,000. With all the accurate data, the use of a conditional tense in the title makes us
question the information authenticity.https://adevarul.ro/stiri-externe/rusia/rusii-ar-fi-lansat-peste-
4500-de-atacuri-2230605.html, accessed on 02.11.2023.

¥ \We come across materials such as "How Putin's regime achieved the impossible, turning a
hybrid war into a real one. Analyst: Hostages are Russians, not Ukraine,” or "Third Empire: Russia

24



https://adevarul.ro/stiri-externe/europa/razboiul-hibrid-al-lui-putin-ameninta-moldova-1603567.%20html
https://adevarul.ro/stiri-externe/europa/razboiul-hibrid-al-lui-putin-ameninta-moldova-1603567.%20html
https://adevarul.ro/stiri-externe/republica-moldova/acuzatie-de-la-tiraspol-moldova-si-ucraina-poarta-1630227.html
https://adevarul.ro/stiri-externe/republica-moldova/acuzatie-de-la-tiraspol-moldova-si-ucraina-poarta-1630227.html
https://adevarul.ro/blogurile-adevarul/razboiul-mondial-hibrid-ucraina-in-linia-intai-1858287.%20html
https://adevarul.ro/blogurile-adevarul/razboiul-mondial-hibrid-ucraina-in-linia-intai-1858287.%20html
https://adevarul.ro/stiri-externe/rusia/rusii-ar-fi-lansat-peste-4500-de-atacuri-2230605.html
https://adevarul.ro/stiri-externe/rusia/rusii-ar-fi-lansat-peste-4500-de-atacuri-2230605.html

ROMANIAN MEDIA AND PUBLIC'S SAFETY DURING INFORMATION
WARFARE
a column “War in Ukraine” which includes external news about different
countries directly or indirectly involved in the conflict, opinions of politicians,
Romanian political analysts or university professors who research the facets of the
subject.

In the equation of the hybrid war, other more accurate data appear, such
as, in addition to cyber attacks and the migratory phenomenon between Africa, as
part of the strategy of the mercenaries paid by Putin - in the media material,
“Russia is accused of using migration on the Mediterranean route as a tactic
«hybrid warfare»"".

As soon as the temporal proximity distances us from the outbreak of the
first Ukrainian-Russian war, the search for the initial mystery, of the undefined
“hybrid war”, returns. A year and a half after the start of the war in Ukraine, the
idea of hybrid warfare is becoming a topic for research, public analysis, even for
scientific session. In 2023, a material announced the opening of an international
conference in Galati — “«The hybrid war reflected in the media» - the hot topic
launched into debate by the Romanian Association of Press History ™, with
specialists present from several European countries, in order to expose together
the facets of a new kind of war.

IVV. A MORE RELAXED PERSPECTIVE

In the same period of time, Oradea press register fewer references to the
phrase “hybrid war”, as expected due to the distribution, the area of the
publications, the readership (the physiological principle)®.

In Jurnal bihorean, the first material is entitled “Ex-minister Teodor
Baconschi believes that our country should prepare to receive a massive wave of
refugees from Ukraine”, dated 08.05.2014. The former minister’s statements are
related to the March 2014 forced annexation of Crimea, which in the politician’s
opinion was to attract an extremely large number of Ukrainian refugees to
Romania. There is only one connection with the “hybrid war”, which was possible
in violation of all the rules of international law*’.

From a totally different point of view compared to the analyzed national
newspaper- Adevarul, Jurnal bihorean does not make any reference to the “hybrid
war” until the period of the Russian-Ukrainian pre-outbreak war. In May 2022,
the same phrase reappears. “Dan Dungaciu: «For us, now, NATO is more

as it should be, The Kremlin leader is just following the plan” or "«The Strategy of Chaos», the
weapon Putin wants to use to scare the West, The hybrid war, explained by General Dan Grecu”.

4 Appears at "international new” heading. https://adevarul.ro/stiri-externe/europa/rusia-e-acuzata-
ca-foloseste-migratia-pe-ruta-2249785.html, accessed on 01.11.2023.

5 https://adevarul.ro/stiri-interne/educatie/razboiul-hibrid-reflectat-in-media-tema-2305110.html,
accessed on 03.11.2023

1% Both newspapers are dailies, both printed and online.

17 https://www.bihon.ro/stirile-judetului-bihor/350-000-de-posibili-refugiati-din-bucovina-de-nord-
301165/, accessed ons 06.11.2023
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important than the European Union»” is a news about the seminar “The Security
of South East Europe and the importance of the transatlantic component in the
context of the conflict in Ukraine” held at Tarii Crisurilor Museum in Oradea. The
professionals who led the seminar defined the paradigm as “hybrid actions” that
also include actions of intimidation in seaports, blocking the construction of the
national energy infrastructure in the Black Sea area, preventing the export of
Ukraine to the Black Sea, all actions that directly influence our country™®. One
conclusion of the debate was that security was more important than prosperity for
Romania at that time.

In June 2022, another material on the new forms of war is printed in
Jurnal bihorean: “Strategic debates held at the sixth edition of the international
conference «Security challenges in the Balkans™, organized by UVT and NSC.
Also this time the event is a planned one - the sixth edition of the conference on
security and “hybrid threats” and classics from the Balkan area. The spatial
proximity of the subject distances the reader from the event, because the
conference takes place in Timisoara, and not in Oradea. The material does not
have a direct reference to hybrid warfare, it presents the conference panels, the
prominent people who attended and their studies. At the end of the material we
learn that it was an advertorial™.

The following media material that brings up the phrase “hybrid war”
appears one year after the start of the Russian-Ukrainian war, on February 20th,
2023. With the title “Massive PROTESTS in Chisinau. Putin forces a coup d'état
against Maia Sandu”, the news presents the protests of the pro-Russian population
of Chisinau against the president Maia Sandu. The article mentions these terms
only once, paraphrasing Maia Sandu, who signaled at the Munich conference that
Russia is waging a hybrid war against the state she represents, asking for NATO
air support?.

¥The event was organized due to public appetite for such a dialogue, in 2022. Russian aggression
against Ukraine was in full swing. The seminar was prepared by the Faculty of History,
International Relations, Political Sciences and Communication Sciences of the University of
Oradea, by the New Strategy Center Bucharest and Tarii Crisurilor Museum of Oradea, in
partnership with the Bihor County Council and the Oradea City Hall.https://www.bihon.ro/stirile-
judetului-bihor/dan-dungaciu-pentru-noi-acum-nato-e-mai-importanta-decat-uniunea-europeana-
3991919/, accessed on 05.11.2023.

¥ https://www.bihon.ro/stirile-judetului-bihor/dezbateri-strategice-desfasurate-la-cea-de-a-sasea-
editie-a-conferintei-internationale-security-challenges-in-the-balkans-organizata-de-uvt-si-nsc-
4021185/, accessed on 05.11.2023.

% The material develops the idea of discoveries made by Ukraine regarding Russia’s war plans
against the Republic of Moldova and the warnings of the Russian Foreign Minister, Sergey
Lavrov, that Moldova could have the fate of Ukraine.. https://www.bihon.ro/stiri-
internationale/mapamond/proteste-masive-la-chisinau-putin-forteaza-o-lovitura-de-stat-impotriva-
maiei-sandu-4215786/, accesat la 05.11.2023.
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ROMANIAN MEDIA AND PUBLIC'S SAFETY DURING INFORMATION
WARFARE

The next day, on February 21st, 2023, a new material (“Romania
suspended the activity of the Russian Center for Culture and Science in
Bucharest” ?* ) refers to “hybrid attacks”, “manipulation of reality” in a
premeditated way and “disinformation through truncation”, developed by the
Russian Center for Culture and Science in Romania. Through its actions of
propaganda, disinformation and excusing war crimes, the center would have
moved away from the achievement of the objectives for which it served, hence the
categorical decision to suspend the activity.

“Freedom”, in TIFF Oradea. «Let's analyze the vomit from the past if we
want to have some kind of chance for rehabilitation, as a nation»” is the story
from Jurnalul bihorean which makes only one reference to the “hybrid war”, but
related to the reinterpretation of the actions of confusion within the 1989
Revolution, by using modern terms. The rest of the material tells about the
atmosphere on the night of the premiere, at the Queen Maria Theater in Oradea
and the reasons why the film could not be seen at the cinema in the city?.

CONCLUSION

The phrase “hybrid war” is still unclear for both the media and the
reading public, after almost a decade since it has been used, due to the inclusion
in its meaning of more and more elements at every usage.

The comparative analysis of the two dailies - one national, the other local
- shows us how different the media coverage of this phenomenon was, both
numerically and as a varied typology of journalistic genres, sizes of materials,
constancy of appearances.

Related to the safety of the reading public, the media can no longer offer a
single direction, a single explanation regarding this phrase, but uses a media
pluralism, many data that sometimes have the purpose of confusing the reader,
making him feel unsure of the information received, circumspect, distrustful. The

2! https://www.bihon.ro/stiri-internationale/romania/romania-a-suspendat-activitatea-centrului-rus-
de-cultura-si-stiinta-la-bucuresti-4217152/, accessed on 05.11.2023. A news n the same topic also
appears in Adevarul, with the same citations about hybrid attacks. Similar articles appeared in the
national newspaper in the following days. We recall their headlines: “Romania shuts down the
Russian Cultural Center. The Russian ambassador, summoned to the MFA”, “The reaction of the
Russian Center for Culture and Science, after Romania decided to close the institution: «As before,
we are waiting for you»!” (both on 21.02.2023), “What messages do Romanians send to the
Russian Center, accused of distorting the truth: «Bring back the gold before you leave»”, “Behind
the scenes of the establishment of the Russian Culture Center in Romania, which has become a
propaganda tool of the Kremlin” (both 22.02.2023) , “MFA in Moscow, about the closure of the
Russian Center: «Bucharest's initiative will not go unanswered»”(23.02.2023), “The Russian
Science and Culture Center in Chisinau, vandalized with red paint” (24.02.2023). Only in three of
the materials does the phrase “hybrid attacks” appear, as the reply used by Russian representatives
to the situation cited by Romanian diplomats.

22 https://www.bihon.ro/stirile-judetului-bihor/libertate-in-tiff-oradea-sa-analizam-voma-din-trecut-
daca-vrem-sa-avem-un-fel-de-sansa-la-reabilitare-ca-neam-4411880/, accessed on 02.11.2023
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Carmen UNGUR-BREHOI

positive side of this situation is that a large part of the public opinion will also
seek the information from other sources (usually online), check it and only then
form their own opinion related to the subject.
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Abstract

Through this paper we propose to analyze a very controversial subject in
the matter of criminal law institutions, extended confiscation, a mechanism of
substantial law that was not found in the original form of the Criminal Code, but
which has raised a legal discussion since its implementation.

In this context, the paper analyzes issues that have been interpreted
differently by judicial doctrine and practice, the correctness of the transposition
of the directive on extended confiscation in relation to European Union standards,
the interference of this sanction with the guarantees of European Convention of
Human Rights, the issue of the application of this sanction in relation to the
application in time of the criminal law and with regard to certain crimes, but also
the interference with other extra-criminal institutions that have a reparative role
in the patrimonial plan.

Key words: extended confiscation, European Directives, Criminal Code,
guarantees of European Convention of Human Rights.

INTRODUCTION
Many litigants have wondered over time what the role of this security

measure would be, which would complement the special confiscation in the
conditions where there would be at the same time the mechanism of the protective
measures in the context where the suspect or the defendant would squander his
wealth during the criminal process. We believe that at a conceptual level this
measure is necessary and proportionate so that society can have confidence in the
efficiency of judicial institutions.
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If the persons about whom there is certainty that they would illegally
obtain goods or values and the state would be in an objective impossibility to
react, the preventive character that criminal law enshrines as a principle would be
lost with certainty.

Thus, if the effects of the extended confiscation would not be perpetuated,
most likely that at the national and union level, the crimes in the field of tax
evasion, drug trafficking, or those in the field of defrauding the financial interests
of the European Union would be perpetuated dramatic. Thus, the need for high
social capital that continues to be enjoyed by judicial institutions, has grown
considerably with the reassurance of citizens, that any wealth against which there
is a legitimate suspicion that it might come from an act of a criminal nature will
be repressed by means of the power judicial.

I. CONFISCATION EXTINCT IN THE CONFIGURATION OF THE ROMANIAN
PENAL CODE

1.1 The history of the institution of extended confiscation in the Romanian
criminal architecture

Even if the legislator did not concern himself with defining or integrating
the nature of the safety measures, which are applicable in most criminal cases in
Romania, the doctrine represented a landmark on which the judicial practice was
based in the application of these sanctions both in terms of the Old Criminal Code,
as well as the New Criminal Code.

Thus, safety measures are part of the category of criminal law sanctions,
representing legitimate means by which the state constrains a person (adult, minor
or even a legal entity) with a preventive character, with the aim of removing the
possibility of committing new acts provided for by the criminal law (L.V.
Leferache, 2021, p.336). The legal nature of these institutions, in accordance with
the principle of the legality of criminal sanctions, is found in article 2 paragraph 2
of the current Criminal Code (A penalty cannot be applied or a security measure
cannot be taken if it was not provided for by the criminal law at the date when it
was committed.), and in the doctrine (L. M. Stanila, 2021, p.230) another
particularity was found that strengthens the argument that places safety measures
in the category of criminal law sanctions, through the integration by the legislator
of the measures of security in the material element of the offense provided for by
art 288 of the Criminal Code (Non-compliance with criminal sanctions). However,
the issue of the interference of this crime still remains under discussion regarding
the inclusion or not of safety measures within the objective typicality of the act,
following Decision 2/2019 of the Romanian High Court of Cassation and Justice
issued through a mandatory Preliminary Judgment for the courts.

In the current legislative configuration, security measures are regulated in
articles 107-112" of the Penal Code, being limited in number, unable to be applied
by analogy, and each of them has a different legal regime, which makes it typical
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in relation to the other security measures or complementary or accessory
punishments.

In accordance with the provisions of the article 107 of the Law 287/2009
the purpose of security measures is different from that of punishments. If in the
case of punishments, we will refer to the repressive, sanctioning, educational,
preventive effect, safety measures aim at two levels: removing a state of danger
(characterized in the doctrine and as an immediate goal) but also preventing other
criminal acts (characterized in the doctrine and as a mediated goal) (L.M. Stanila,
2021, p. 231).

In the configuration presented by the drafting college of the Penal Code
and assumed by the Parliament, the essence that the last Penal Code impregnated
as an indissoluble source of the new legislative configuration was preserved. In
other words, in the initial form of Law no. 286/2009 the main safety measures
were kept: the obligation to undergo medical treatment, medical admission, the
prohibition of occupying a position or exercising a profession as well as the
ubiquitous special confiscation (with applicability in almost all criminal cases).

We note that, however, the legislator abandoned the transposition of two
security measures from the old code into the same category of criminal sanctions,
choosing to transpose them into the category of complementary measures (The
security measure provided for in art. 112 paragraph 1 letter d of the Criminal
Code 1969 can be found in art. 66 paragraph 1 letter | Penal Code; The safety
measure provided for in article 112 paragraph 1 letter e CP 1969 can be found in
article 66 paragraph 1 letter ¢ Penal Code), thus we find that there is no perfect
symmetry between the principles of applying this institution in the new approach
promoted by the Romanian criminal law doctrine, which reduced this category of
sanctions, still giving a realistic note. We can say that it is fully justified to
integrate these sanctions into the category of complementary punishments for a
logical reason: the safety measures are non-prescriptive and in principle are not
applied for a fixed term (M.Udroiu,*General Penal Law* 2023, p.919), and in the
case of complementary punishments, the judge is obliged to order a certain
complementary punishment for a period of time. Moreover, safety measures can
only be revoked by praetorian means, the judge being the exponent of the
application and termination of these sanctions, or in the case of complementary
punishments, they cease by the simple passage of time.

1.2 Extended confiscation — origins and applicability in the Romanian
criminal law

As we stated, in the legislator's initial perspective, the extended
confiscation was not included in the category of security measures. Thus, the
notion of confiscation from my point of view could be seen in a narrow sense,
only from the perspective of special confiscation, operating only with regard to
the transfer into the state's patrimony only of goods intended or used or acquired
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as a result or to facilitate a foreseen deed by criminal law, but also in a broad
sense, including both special confiscation and extended confiscation. We could
say that the place of extended confiscation in this category is justified because it
also refers to the other factual situations of acquiring the patrimony illegally, not
being conditioned only by the assets that were related to the commission of the
respective act. Thus, the commission of a criminal act (obviously followed by the
cumulative and necessary fulfillment of the other necessary conditions) is only a
first step in being able to apply the institution regulated in art. 112* CP, unlike the
unique condition of the application of the measure of special confiscation.

The origin of the institution of extended confiscation is a long line of
binding Union acts for the member which forced the legislator to integrate this
particularly important mechanism in the matter of criminal law substantial. The
multitude of legal norms aimed at preventing and combating this criminal
phenomenon encountered mainly in the matter of organized criminalized groups
and white-collar criminality has led the European legislator to act accordingly and
to mobilize both the European institutions by creating support bodies (Europol;
OLAF; Eurojust; EPPO) but also of the member states to prevent this problem
from perpetuating itself.

Even if each mentioned directive could represent a different topic of study,
| think it is imperative to address a defining rule in this regard: Directive
2014/42/EU of the European Parliament and of the Council of 3 April 2014 on the
freezing and confiscation of instruments and proceeds of crimes committed in the
European Union.

In the matter of Union acts, directives follow regulations in terms of
importance, the significant difference being the possibility of the national
legislator to make certain changes in the case of directives, once the effective
implementation, they cannot be invoked before the courts as a sole legal basis,
only after integration into the national legislation. In contrast to this, the
regulations have a much more favorable framework that the Treaty of the
European Union offered (in this sense art. 288 TEU). The regulations have direct
applicability in national legislation (M.Patraus, 2021, p.309; G.Fabian, 2023,
p.188); they cannot undergo any kind of changes from the member states and can
be invoked as direct rules before the courts (the most frequent case being
Regulation 679/2016 on the Protection of Personal Data - GDPR of April 27,
2016 published in the Official Journal of the Union of Europe on 04.05.2016
through L119/1).

Therefore, we can identify a first deficiency that the legislative bodies
showed in relation to the numerous directives and framework directives that
themselves regulated the issue of extended confiscation. In other words: it was not
fairer in relation to the provisions of art. 6 of the European Convention on Human
Rights regarding the right to a fair trial, for the European Union to resolve this
issue through a Regulation, which would be binding for all states and which
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would be transposed without the implementation procedure into national law? We
believe that, by lege ferenda, the Union legislator could rethink this concept,
especially in situations where new challenges in the field of criminal procedure
and judicial cooperation in criminal matters lead to a rethinking of this concept,
even under the control of a single body, given the fact that along with
technological progress, cybercrime can converge towards the hiding or even the
definitive theft of assets that the person referred to justice may "lose™ to the
detriment of the state, in the event that the prosecutor's office does not order the
insurance measure in time of confiscation.
1.3 Implementation of extended confiscation in the new Penal Code

Given the fact that under the armor of special confiscation, the courts
(including the judge of the preliminary chamber) could irreversibly pass into the
state's patrimony certain assets that were intended, were used or were obtained as
a result of the commission of crimes, there was no question of introducing in the
General Part of the Criminal Code of an institution that has the character of
restriction on the patrimony of persons about whom there is a minimal suspicion
of the lawful character of the acquisition of wealth. Following the adoption of
Law no. 286/2009 which initially did not provide for the place of extended
confiscation in the category of safety measures, the legislator implemented
through Law 63/2012 of April 17, 2012 a new article (112" in the configuration of
the future Penal Code) thus transposing Council Directive 2005/212/JAl of
February 24, 2005 regarding the confiscation of products, instruments and assets
related to the crime (J.0.U.E series L no. 68 of March 15, 2005). We must not
exclude, de facto, the repressive character of this safety measure, which can be
very well analyzed from the perspective of a genuine punishment, as a result of
the restrictions on property rights. (Silviu Daniel Socol, 2012, p.108).

Initially, the most significant debate in the doctrine regarding the initial
form of article 112" was related to the fact that within it, the crimes that could be
the subject of the application of this institution, were strictly and limitedly
provided by law or not all the time the role of this safety measure was fulfilled.
For example, in the case of a crime against bodily integrity, which was aimed at
obtaining sums of money from third parties, from which it follows that the
perpetrator was not the first offender, and the court is convinced that he is part of
an organized criminal group, and the assets acquired cannot be justified, the
application of this institution could not be possible, due to the condition of the
type of crime.

Together with the amendments made by Law 228/2020, as a result of the
transposition of Directive 2014/42/EU of the Parliament and the Council of April
3, 2014 on the freezing and confiscation of instruments and proceeds of crimes
committed in the European Union (J.O.U.E L127/39 of 29.04. 2014), the
conditions for the application of extended confiscation have changed, giving a
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much more realistic tone to the interest of applying European norms. However, it
is of interest to observe the proportionality that the intrusion into the fundamental
rights of individuals could have from the implementation of a directive at the level
of a national state (Elise-Nicoleta Valcu, 2022,369)

Thus, in the doctrine (M.Udroiu, 2023 *Penal General Law™*, pp. 979-982)
the new legislative set transposed by the mentioned norm was structured very
correctly. The first condition that the judge must analyze is the special maximum
of the punishment against which the legal classification was made in the case.
This must be four years or older (aspects provided both in art. 5 paragraph 2 of
Directive 2014/42 of the European Parliament and of the Council on the freezing
and confiscation of instruments and proceeds of crimes committed in the
European Union series L 127/39 of 29.04.2014 and in art 112" paragraph 1 of the
Criminal Code). Obviously, the notion of punishment refers to the provisions of
art. 187 of the current Penal Code which refers to the punishment in the basic
form, the reasons for reducing or increasing the limits not being discussed. Even if
there are not many articles that have a maximum of 4 years in the special part of
the criminal code, this hypothesis should not be excluded out of hand since the
extended confiscation is applied in all categories of criminal or non-criminal laws
that contain criminal provisions.

The second cumulative condition in the case of establishing the incidence
of this security measure is related to the material benefit that the offender could
obtain or has obtained by committing the act in question.

Thus, the condition of classifying the crime in one of the 17 categories of
crimes mentioned in the original form is replaced, the condition being that in
essence the act provides the perpetrator with a material benefit. We believe that
we could start two important discussions: on the one hand, the analysis of the
purpose / motive of committing the act, and secondly, the situation of crimes with
anticipated consummation.

In most cases, crimes do not require proof of a motive or a special purpose
to commit the crime in order to retain the typicality of the act. However, we
should not exclude the possibility of investigating the purpose for which a crime
was committed (committing a crime against the person in order to obtain some
sums of money), thus, we consider that the requirements are satisfied in the matter
of including this condition and regarding the case history of crimes that through
itself does not give the perpetrator an actual material benefit (as in the case of
crimes against patrimony).

The second particularly interesting situation is related to the situation of
crimes that are consummated in advance (M.Udroiu,**Special Penal Law**, 2023,
p.1023; S.Bogdan/D.A.Serban, 2023, p.313) such as giving/taking bribes or
trafficking/buying influence, when the mere acceptance or claim of patrimonial
benefits even if they are not followed by the actual remittance of the bribe,
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consumes the crime in advance, so that liability can be incurred criminal charge
against that person.

In appearance, the impossibility of applying extended confiscation
alongside the special one, given the specificity of the two safety measures that
cannot overlap, would converge towards the application of only special
confiscation due to the legal provisions (for example, art. 289 paragraph 3
Criminal code provides that any goods or values received are subject to
confiscation). However, we could say that the subsequent analysis by the court of
the proportionality of the value of the assets of the public official or of the briber
or trafficker of influence or third parties connected with them in relation to their
income should not be excluded in order to determine whether it would be possible
to apply the extended confiscation mechanism . Even if the crimes of corruption
are not crimes of result, but only of danger to the good development of service
relations (B.Bodea/R.Bodea, 2018, p.408), it can be found that in in the event that
there would be a clear disproportion between the earnings of the respective
official and his patrimony, the court can relatively presume that they were
obtained as a result of the defective performance of the service relations.

Based on the above, we appreciate that the provisions of art. 5 paragraph 2
of the directive (which rules in the category of crimes and active and passive
corruption in the public/private environment).The third condition in the analysis
of the admissibility of the application of extended confiscation, is the condition of
the existence of a conviction. This criterion represents a unique exception in
relation to the other safety measures present in the criminal code, against which
not even a solution to establish the guilt of the person should be necessary, as they
can be ordered even after a solution of classification or acquittal .

Thus, the condition of conviction is a criterion taken from Article 4 of
Directive 2014/42/EU that allows the establishment of this measure even in the
case of conviction in absentia. At the same time, the solution of renouncing the
application of the penalty or postponing the application of the penalty is not
considered a conviction, situations in which it is not possible to order this safety
measure (L.V. Lefterache, 2021, pp.357).

The problem that Article 5 paragraph 1 of the Directive constituted a real
challenge for the legislator, since the rules provided for in that article stipulated
that the court can apply the measure of extended confiscation when it has based
on the circumstances of the case, including the factual elements and the available
evidence, has the certainty that the assets that could be subject to extended
confiscation are produced through criminal activities. This should not link the
court to the crime or the legal object protected by the incrimination norm, but to
refer strictly to the causal relationship between the obvious difference in the value
of the goods and the existence of criminal acts that represented the method of
acquiring them. The exposed aspect is even better concretized by a fairly recent
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case supported at the High Court of Cassation and Justice, Criminal Section by
Decision 129/A/2019 of March 30, 2019. In the case, the defendant, who was
convicted on the basis of art. 367 of the Criminal Code (Creation of an organized
criminal group), was given the security measure of extended confiscation because
the court, in relation to the goods he owned, concluded that they were obtained as
a result of the commission of crimes, since he did not have a job that would
produce the income in order to legally obtain them. From here we can conclude a
very important aspect: that the burden of proof, provided for in art. 99 Code of
Criminal Procedure belongs in the first phase to the prosecutor's office, which will
have to prove that there is no legal connection between the income and the assets
in the patrimony, subsequently the defendant must reverse the burden in his favor
by proving that the assets were obtained lawfully, even if he would not currently
have income (accepting an inheritance, receiving donations, selling real estate,
etc.).Last but not least, and perhaps the aspect that caused the most problems in
the application of these institutions, is the temporal criterion of obtaining goods.

Thus, with the transposition of the directive into the Romanian Criminal
Code, it was necessary for it to also refer to the Old Penal Code because, in order
to respect the constitutional principle of the application of the more favorable
criminal law, in the cases judged under the empire of the old Penal Code, the
legislator had to to insert this new security measure in the old Code, there was a
chance that many assets that were likely to be obtained illegally would not be
capitalized due to the lack of provision in the criminal law.

From here, a precedent was created that was ultimately cut by two
particularly important decisions of the Constitutional Court, which later
represented an important support to be able to establish for which goods the
matter of extended confiscation would be incidental, but especially for the date of
the commission of the acts.

Starting from the principle that criminal law cannot retroactively apply to
new facts or institutions, by Decision 356/2014 of the Constitutional Court, which
ruled that the institution introduced by Law 63/2012 can only be applied to assets
acquired after 22 April 2012, the date when the modification of the Old Penal
Code and the New Penal Code entered into force (entered into force on February 1,
2014).

In other words, the judges from the CCR correctly established an aspect
that escaped the legislator: what would be the predictability and accessibility of a
criminal law under the conditions of art. 7 of ConvEDO to the extent that it would
also have been applied to situations in which this institution was not regulated.

Following this decision, in the doctrine (M.Udroiu,*Penal General Law*,
2023, p.979) 3 hypotheses for the application of extended confiscation were
highlighted: (i) for crimes committed and for assets acquired before April 22,
2012, this institution not applicable. (ii) for the acts committed and the assets
acquired between April 22, 2012 and February 1, 2014, the extended confiscation
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will be applied only if the maximum penalty limit would be over 5 years,
according to the original form of the law (iii) for the acts committed and assets
acquired after February 1, 2014, the matter of extended confiscation will apply
only if the legal framework of the act will concern an act with a maximum limit of
4 years or more.

Thus, the last condition to be able to apply the sanction of extended
confiscation is that the assets that are presumed to have been obtained following
the commission of crimes are those obtained no more than 5 years before the date
of the commission of the crime or even after the date of its commission. until the
date of notification to the court.

Il. EXTENDED CONFISCATION ORDERED ON THIRD PARTIES IN THE
JURISDICTION OF THE EUROPEAN COURT OF HUMAN RIGHTS

Directive 2014/42/EU on the freezing and confiscation of instruments and
proceeds of crimes committed in the European Union deals in particular with the
issue of extended confiscation ordered against third parties.

In the regulation of special confiscation, this was possible in respect of
cases where the goods either belonged to or were acquired by third parties, who
either knew or could foresee the nature of their use. It is the case of the crime of
concealment, regulated by art. 270 of the Criminal Code, which, however, does
not provide, as in the case of corruption crimes, their special confiscation. Thus,
we can consider that the special confiscation of said assets, in kind or equivalent,
should necessarily be ordered by praetorian means.The issue of extended
confiscation of third-party property, which we find in article 6, also addresses a
right protected by art. 1 of Additional Protocol 1 of ConvEDO regarding the
guarantee of the protection of property rights.

The ECtHR's jurisprudence in the matter gives a margin of appreciation in
favor of the states, which can legislate in favor of the confiscation of some assets
by the simple presumption that they would result from the commission of certain
crimes (https://www.echr.coe.int/documents/d/echr/Guide_Art 1 Protocol 1
RONpoint334). However, a solution that the Court promotes in this regard,
Gogitidze and others v. Georgia, is relevant, the court in The Hague reiterating in
paragraph 105 the legitimate right of states to confiscate not only the assets
acquired following the commission of the crime but also those transformed
afterwards, with the purpose of rendering a membership of legality. Thus, the
judges from Strasbourg reiterated the possibility of confiscating assets not only
from the patrimony of the suspects in question but also from the patrimony of
other persons without the need to use the criterion called bona fide (or good faith)
in dispelling and masking their illicit role in the assets of those persons.

In fact, the ECtHR jurisprudence itself, otherwise quite permissive in my
opinion, states that it is not necessary to have a criminal charge in order to prove
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the illicit character of the origin of a person's assets. Thus, in several cases
(Raimondo v. Italy; Riela and others v. Italy; Sun v. Russia or Air Canada v. the
United Kingdom) the judges from Strasbourg kept its red line of presumption
that in the absence of clear evidence from the plaintiffs, to prevail over the
suspicions of the courts in relation to the manifestly disproportionate character of
the acquisition of wealth, the states did not violate the provisions of the
Convention, rejecting their requests.

The reasons that make us notice that all the courts that guarantee the
respect of all fundamental human rights in Europe are quite permissive in this
regard is the content of Article 6 paragraph 1 of the Directive which provides that
"based on certain elements of fact and concrete circumstances, including of the
fact that the transfer or acquisition took place free of charge or in exchange for an
amount of money significantly lower than the market value of the goods" member
states have the right to order the extended confiscation of the goods of a third
person suspected of concealed or would have helped to lose the traces of the
respective illegally acquired goods. Given the fact that the provisions of the
Criminal Code do not impose a certain minimum standard of appreciation of the
national judge, the question arises as to what would be the standard according to
the Code of Criminal Procedure that would be effective in this case since we are
talking about two different perspectives: the condition of the sufficiency of the
evidence, promoted by ECtHR jurisprudence or the in dubio pro reo criterion
towards which the union provisions provided in the doctrine would converge.

We consider that in this sense the rules provided by the directive should
prevail, for several reasons: (i) on the one hand, the institution of extended
confiscation is related to Directive 2014/42/EU, which represents the basis for its
application in Romanian legislation; (ii) At the level tolerated by the ECHR, the
state could have many more lost lawsuits, if there was a very loose margin of
appreciation in the praetorian way, or in the situation where the judge would
appreciate the standard imposed by the directive much more restrictively,
automatically not there would be just as many complaints pending before the
Court.

In the related cases C-845/19 and C-863/19, the Court of Justice of the
European Union maintained the need to establish a strict criterion for assessing
the proportionality of the intrusion of the extended confiscation matter in relation
to possible third parties. The Court of Justice of the European Union recognizes
(paragraph 33 of the mentioned decision) that by its essence, the directive
represents an infringement on the fundamental rights and freedoms of the person,
or such a sanction must be regarded with maximum speed and attention by the
member states. In addition, it is necessary for the state to grant the right to an
appeal to which the third party can appeal in the case of the disposition of this
safety measure, as a concretization of the observance of the right to a fair trial and
the right to an effective appeal. However, it is particularly important that the
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jurisprudence of the Court of Justice of the European Union remains constant both
in terms of the interests of the European Union, and especially of the fundamental
rights of the citizens of the member states. (loana-Nely Militaru, 2022, p.195).

CONCLUSION

Safeguards are necessary sanctions in any rule of law. In the case of
extended confiscation, the legislator, even if he was late in applying Directive
2014/42, judiciously transposed the provisions stipulated by the European
normative act, not choosing to insert other provisions or amendments that could
have changed the content and created new divergences in this matter.

It is essential for any state to find compensatory mechanisms to suppress
and prevent criminal or illegal practices that violate the law, given that the need
for high social capital and public trust in judicial institutions must remain as high
as possible, in - a society in which criminal-economic groups find more and more
methods of defrauding public interests. The ECtHR jurisprudence in this sense is
very permissive, recognizing the fact that criminalizing and confiscating assets
that are certain to come from criminal activities, does not represent a violation of
the principles that defend fundamental human rights.

We consider that it would be appreciated at the level of the European
Union, that all the directives and framework decisions implemented in the matter
of extended confiscation be divided by a regulation that has similar content in all
member states and that is not susceptible to interpretations, especially in the
multitude of jurisprudence that comprised the Court of Justice of the European
Union on this subject.
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Abstract

Taxation is an essential element in making investment decisions, as it is a
cost of the business regardless of its type or size, of the geographical location in
which it occurs. Taxation should be seen as an attribute of sovereignty, but for a
high tax yield, it is necessary to take into account the aspect of tax consent on the
part of the taxpayer.

In the current context, the question arises as to what is the best tax
formula for public power to obtain the revenues necessary to cover public
expenses.

Key words: tax, fiscal policy, vulnerability, fiscal reform.

INTRODUCTION

The object of our analysis concerns aspects regarding the state of public
finances in the current period, the focus being on the fiscal policy of the
Romanian state.

It is considered that we are living in moments in which the problems in the
public financial field become easier to identify and conceptualize. It must be taken
into account that the fiscal policies and measures applied by the authorities can
generate both sustainable benefits, an increase in public resources, but also
adverse effects such as tax evasion. The behavior of the taxpayer is also a
response to the fiscal policies promoted by the governors, therefore, for the
taxation compliance of the former, the maxims of convenience, economy and
yield of taxes, respectively the principle of individuality of taxation are required
to be applied and respected not only at the declarative level (Bota Anton Florin,
2002, p.162).
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Tax authorities must also keep pace with taxpayers' expectations, promptly
responding to the challenges facing society. Thus, the adoption and
implementation of measures to ensure the necessary level of tax revenues must be
considered, respecting the principle of legal security and compliance.

In a difficult period, in which resources for the budget must be secured,
guaranteeing the taxpayer's trust in the transparency, integrity and impartiality of
the tax administration is essential. Respect for the taxpayer and his rights are
important components in the continuous evolution of the tax authorities and
ensure the credibility of the measures ordered.

I. ACTUAL STATE

During the period of 2007-2009, marked by the effects of the economic
crisis, several member states of the European Union entered the excessive deficit
procedure (such as Spain, Greece® etc).

On April 3, 2020, Council Decision (EU) 2020/509 was adopted regarding
the existence of an excessive deficit in Romania® as a result of non-compliance
with the criterion regarding the deficit in 2019. On the same date, a
recommendation was formulated for our country, in order to end the excessive
public deficit situation by 2022. The budget policies of the Romanian state had to
follow and support the recovery of the economic activity that suffered during the
COVID-19 pandemic, so that, on June 18, 2021, the Council of issued a new
recommendation® addressed to Romania by which the year 2024 was foreseen to
put an end to the excessive deficit situation. Also in this document, the Council
mentioned that the success of the medium-term fiscal-budgetary strategy will play
an important role, thus supporting the consolidation of public finances through
reforms.

Through the measures adopted in Romania during the years 2021-2023, it
was pursued:

- fighting against the effects of the crisis generated by COVID 19,

-sustainable economic growth,

-fiscal consolidation and reaching the deficit target provided by the European
Union,

- implementation of a predictable fiscal policy.

! https://ec.europa.eu/eurostat/statistics-explained/index.php?title=Governmentfinancestatistics

/ro&oldid=143851, accessed on 04.09.2023, time 17.00;
“https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32020D0 509, accessed on
04.09.2023, time 17.30;
3https://eur-lex.europa.eu/legal-content/RO/T X T/PDF/?2uri=CELEX:32021H0729 (23)&from=EN,
accessed on 04.09.2023, time 17.30;
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This year, the EU Council* issued a new recommendation, which calls for
Romania to take measures to:

- adopt fiscal-budgetary policies in accordance with the Council
Recommendation of June 18, 2021 in order to resolve the excessive public deficit
situation in 2024;

- ensure the absorption of funds in conditions of efficiency;

-implement the recovery and resilience plan, etc.

Fiscal policy aimed during this period and must continue to aim at
measures that will facilitate the reduction of the budget deficit. Otherwise,
Romania could face serious sanctions that would even consist in the suspension of
the granting of the allocated European funds.

Il. LEGAL FRAMEWORK. THE NEW TAX MEASURES IN ROMANIA

In the context in which the European regulations that contain provisions
regarding the use of various external funds allocated to the states, charge the latter
to comply with certain measures, otherwise specific sanctions are established,
such as: the total or partial suspension of payments for a state that does not takes
measures to reduce the budget deficit”.

The Romanian government was and is in permanent contact with
European officials, who note the progress made by our country. Moreover, the
government pledged its responsibility in the parliament for increases in taxes,
fees, measures aimed at reducing the budget deficit®.

During the negotiations carried out by the Government of Romania with
the representatives of the European Commission, (mainly between July and
September 2023), the Romanian authorities were proposed to develop and adopt
fiscal measures (in fact, fiscal-budgetary) through which:

- to be able to return to the budget deficit targets;

- to achieve the sustainability of public finances;

- to realize the fiscal-budgetary consolidation of Romania (besides, this is
established as a general objective).

As a result, in order to return as quickly as possible to the budget deficit
targets, Law no. 296/2023" which aims, among other things, at the efficient use of
tax revenues, the promotion of prudent fiscal policies as well as increasing the

4 https://eur-lex.europa.eu/legalcontent/RO/TXT/PDF/?uri=CELEX:52023DC0623&qid=
1699102274383, accessed on 04.09.2023, time 18.00;

*The procedure for suspending the payment of funds is complex, laborious, and in the case of
suspension of cohesion funds, even the vote of the Council is required, therefore it seems less
likely to take such a sanction against Romania, which has cooperated with the Commission in
order to reduce the excessive deficit.

®Let us bear in mind that the recovery and resilience plan includes requirements to adopt reforms
that should be implemented by 2026.

" Law no. 296/2023 regarding some fiscal-budgetary measures to ensure the long-term financial
sustainability of Romania published in the Official Gazette of Romania no. 977/27.10.2023.
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degree of fiscal compliance, fighting against and sanctioning illegal acts, thus
strengthening financial-fiscal discipline was adopted. Regarding the prevention
and sanctioning of tax evasion (Mihes Cristian, 2019, p. 450) (Popoviciu Laura
Roxana, 2014, p. 132) in the context where tax control remains an important lever
in order to ensure tax compliance, especially tax compliance, it was assessed that
the new measures introduced by Law no. 296/2023 will be able to fill the
legislative vacuum created by the repeal of Law no. 12/1990%. The new fiscal
measures concern taxation on return, on the income of micro-enterprises, taxation
on income, mandatory social contributions, tax on high value immovables and
movables, VAT (Mirisan Valentin, Mirisan Ligia Valentina, 2019, pp. 188-189).

Starting from January 1, 2024, a minimum turnover tax will be introduced
for taxpayers (other than credit institutions and legal entities that carry out
activities in the oil and natural gas sectors - for which special rules, provided in
the provisions of the law, apply) that records a turnover of over EUR 50,000,000
in the previous year®.

From January 1, 2024, the additional tax is predicted for the credit institutions -
Romanian legal entities and Romanian branches of credit institutions - foreign
legal entities. Thus, the credit institutions will have to pay, in addition to the tax
on return, a turnover tax calculated by applying the following quotas to the
turnover:

-2% for the period January 1, 2024 — December 31, 2025 inclusive;

-1% starting from January 1, 2026,

It is considered that this measure of levying a minimum or additional tax on the
turnover generates the minimum taxation of some taxpayers who frequently
appear with losses in the accounting.

Considering the fact that nowadays the rate of 1% is predicted for the
taxation of all taxpayers paying the tax on the income of micro-enterprises,
without taking into account their differentiation according to the profit margin,
through the package of fiscal measures it was established that starting from
January 2024 the tax rates be '*:

-a percentage of 1% for taxable subject (micro-enterprises) that generate
revenues that do not exceed EUR 60,000 inclusive (equivalent in lei) and do not
generate revenues according to the CAEN codes below;

8Law no. 12/1990 regarding the protection of the population against illicit production, trade or
provision of services republished in the Official Gazette of Romania no. 121/18.02.2014 and
repealed by Law no. 222/2020.

Also, we take into consideration the fact that ’the offence” (in this case tax fraud) is the only basis
of engaging criminal liability.

SArt. 18"1 of Law no. 227/2015 Fiscal Code published in the Official Gazette of Romania no.
688/10.09.2015, with subsequent amendments and additions;

'9Art. 182 of Law no. 227/2015 Fiscal Code;

YArt. 51 para. 1 of Law no. 227/2015 Fiscal Code;
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-a percentage of 3% for taxable subject (micro-enterprises) that achieve
revenues of over EUR 60,000 (equivalent in lei) or carry out activities, main or
secondary, corresponding to the express and limited activities provided by the
legislator, namely: software development, software editing, information
technology service activities, HoReCa (catering industry n.t.) activities, activities
legal, medical assistance activities, dental assistance.

Other fiscal measures aim to standardize and align the fiscal facilities
enjoyed by natural persons who obtain incomes of the nature of wages or those
assimilated to wages in the IT field (for computer programs creating activities), in
the construction sector, in the agricultural sector and in the food industry.

For the income from independent activities that will be made in 2024, the
possibility of deducting the social health insurance contribution when determining
the taxable base is introduced. Also, a new ceiling is regulated in the amount of 60
gross minimum wages per country to which the social health insurance
contribution is due.

The current regulation provides a rate of 16% for the taxation of incomes
whose source has not been identified. The amendment, which will take effect
from January 1, 2024) establishes a quota of 70% applied to income whose source
has not been identified*?.

Regarding the VAT, the rate for certain operations is changed. For
example, from January 1, 2024, instead of the reduced rate of 5%, the rate of 9%
will be charged for the delivery of housing as part of the social policy (adding
conditions that these homes must meet at the time of delivery); delivery and
installation of photovoltaic panels, solar panels, heat pumps; access to sporting
events. Also from January 1, 2024, instead of the reduced rate of 9%, only the
standard rate of 19% will be applied for deliveries of goods such as: beer without
alcohol, foods with added sugar, etc. Also a facility introduced in 2021 that had in
mind tax exemption with the right of deduction for certain deliveries of goods and
services performed to hospitals in the public system, as well as to non-profit
entities will undergo changes. Thus, from January 1, 2024, the facility can only be
applied if the operations are carried out by non-profit entities registered in the
Register of religious entities and units for which tax deductions are granted,
managed at ANAF level®™.

Last but not least, Law no. 296/2023 envisages special taxation in the
situation where high value immovables or movables are owned. Thus, if the
taxable value of a residential building exceeds 2,500.00 lei, a quota of 0.3% will
also be applied on the difference between the taxable value of the building (as it

2Art. 117 of Law no. 227/2015 Fiscal Code. Through this increased quota, we could consider that
a doctrinal principle of taxation is being considered, namely the principle of legitimacy enunciated
by the French economist Maurice Allais. See also Diana Cirmaciu, Dreptul finantelor publice,
Editura Universitatii din Oradea, 2010, p.100.

3The National Agency for Fiscal Administration
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was established by the competent fiscal body through the tax decision) and the
previously indicated ceiling. In the case of a car registered in our country, whose
purchase value exceeds 375,000 lei, a quota of 0.3% will be applied on the
difference between the purchase price and the mentioned ceiling.

CONCLUSION

Analyzing these changes in terms of the current economic context, of the
imperatives of the European Commission, we can say that we needed a fiscal
reform. All the problems, the legislative deficiencies definitely have an impact on
the collection of tax revenues, make it difficult to fight tax evasion, voluntary
compliance with the payment of taxes. Even if the presented fiscal measures will
enter into force from 2024, there are opinions that claim that the real fiscal
reform will begin in Romania in 2025, with the governors already preparing
substantial measures to support economic development, job creation and the
dynamism of the labor market (Teaca Mihaela, Mihdila Carmen Oana, 2013, p.
200), attracting investments. Let's not forget that in the near future resources must
also be secured for the effects that the law on general pensions and the single
salary law will have.

It remains to be seen in the coming period how much the newly adopted
package of fiscal measures will contribute to reducing the budget deficit, but we
will expect additional measures to reach the threshold of the deficit below 3% of
GDP.
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Abstract

Public services are unquestionably a pillar of society. The society develops
and blooms on their importance, on the way they are organized, on their
efficiency. This is why we could devote a case study to each public service that a
nation, through its government representatives, organizes and operates, in order
to analyze its efficiency and impact on the quality of life of its citizens. However,
this article is focused on public cleaning service, as currently regulated in the
legislation. The importance of public cleaning service cannot be denied, by being
a comfort factor and the criterion indicating the level of civilization.

Key words: public service; public authorities; cleaning service; local
authorities; cleaning.

INTRODUCTION

In the modern state, the entire responsibility for the quality of life of
citizens falls on the administration, which should be able to organize itself in such
a way as to ensure a perfectly functional economic and social climate. The society
as a whole must meet the needs of its members, both globally and individually.
The society must therefore organize itself legally and politically in such a way as
to satisfy as many citizens as possible. Only then will we be able to talk about a
functional state, functional administration, efficient public services, a population
that is satisfied with what it is offered.

“The scope of the state is (or should be) the protection of the general
interest, the happiness of the citizens” (N. Popa (coord.), E. Anghel, C. Ene-Dinu,
L.C. Spataru-Negura, 2017, p. 57). This is why, this scope of the state also
integrates public services, meant, as we will show further on, to satisfy the
citizens’ interests of comfort.
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From the etymological point of view, the word service comes from the
Latin servitum, namely “to be at the service of someone”.

“From the organic point of view, public service shall mean a set of agents
and means that a natural person or a private agent authorized by a public person
uses in order to meet a need of public interest.

The functional meaning entails an activity of general interest, carried out
by the administration, the mission of which is to satisfy a general interest.” (V.
Vedinas, 2020, p. 559)

Of all the public services, we have chosen to deal with the local cleaning
service (hereinafter referred to as the “Cleaning service”). This is one of the
community public services and includes all the activities regulated by special laws
that ensure the satisfaction of the needs of local communities of the territorial and
administrative divisions regarding the cleaning of localities.

The realities of recent years (see waste scandal in District 1) have shown
how important this service is in the life of each of us, how much it affects the
quality of life and what disputes can generate within the local authorities
empowered by the law to deal with this issue. This is why we have chosen to
present the legal framework governing this niche area and to analyze the
implications of this legal framework for the way in which this public service is
awarded and subsequently provided.

I. LEGISLATION IN THE FIELD OF CLEANING

1.1 Law no. 51/2006 on public services (“Law no. 51/2006”). 12

Law no. 51/2006 establishes the unitary legal and institutional framework,
objectives, powers, duties and specific instruments necessary for the
establishment, organization, management, financing, operation, monitoring and
control of the regulated provision of community public services. Law no. 51/2006
applies to public services established, organized and provided within each
territorial and administrative division and territorial and administrative
subdivisions of municipalities or within the intercommunity development
associations. The whole management, as well as any elements regarding the
coordination and control of these services shall fall under the responsibility of the
local public authorities.

In other words, Law no. 51/2006 is the general legal framework in the
field of public services, being the general law which also covers the cleaning
services.

Public services (including cleaning services) are therefore regulated by the

! Law no. 51/2006 on public services was published in the Official Journal of Romania, Part | no.
254 of 21.03.2006 and republished in the Official Journal of Romania, Part | no. 121 of
05.03.2013
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legislation as a duty and dimension of the local public authorities or, as the case
may be, of the intercommunity development associations (hereinafter referred
to as “IDA”). However, they will not work in a discretionary manner, but they
will fulfill the powers granted by means of the resolutions of the decisions making
authorities of the member territorial and administrative divisions. It is self-evident
that actions will be taken in order to comply exactly with what was decided by the
decision-making authorities, starting with the purchase of the service until its
execution, even if only in terms of the follow-up of this execution.

The particularization of the organization, development, financing,
operation and management of each public service shall be performed by: “a)
special laws, b) by sectoral rules and regulations adopted by means of
Government resolutions, ¢) by orders of competent regulatory authorities, as well
as d) by resolutions of the local public authorities of the territorial and
administrative divisions.” It is thus obvious that we cannot conceive of the
existence of this service outside of an organized legal framework, as long as we
are talking about regulatory acts with the power of a normative act, regardless of
whether it is a law or an act of a public authority.

The main entities involved in ensuring and providing public services
(including cleaning service) are a) local public authorities (the mayor and local
council), b) intercommunity development associations (IDA), c) operators of
public services, d) competent regulatory authorities and e) users, namely the
beneficiaries of these services.

Local public authorities have exclusive authority in what concerns the
establishment, organization, management and operation of public services, thus
delegating powers to the authorities directly concerned, as the central authorities
are not involved in this matter. The same local public authorities shall maintain
their powers in what concerns the creation, development, modernization and
utilization of all public and private goods of territorial and administrative
divisions that make up the public service systems. (In what concerns local public
authorities of Romania, see: Maria Ureche, Autoritatile publice in dreptul statelor
europene (Public authorities under the law of the European States), Altip
Publishing House, Alba lulia, 2011, p.286-306).

All legal relations between the main actors involved in the performance of
the cleaning service, respectively public authorities or intercommunity
development associations, on the one hand and users, on the other hand, based on
the provisions of Law no. 51/2006, shall be administrative legal relations, subject
to the legal regulations of public law.

At the other end of the spectrum, the legal relations between local public
authorities and operators, shall be subject to the legal regulations of public or
private law, as the case may be, according to the relation to be established
between them.
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Depending on the two main branches of law, public law and private law,
the legal relations were divided according to the two dimensions of the law, which
are significantly different. (Cliza, 2022, p. 73)

The intercommunity development associations (ADI) consist of two or
more territorial and administrative divisions. They establish associations in order
to jointly supply or provide all matters relating to community public services or to
the establishment, modernization, rehabilitation and/or development of public
service systems.

The cleaning service shall be performed by means of the public service
operators. They are defined as legal entities of public or private law with public,
private or mixed capital, registered in Romania, in a member state of the
European Union or in another state. They shall be held liable for the provision of a
public service or of one or more activities within the scope of public services.

The legal relations between public service operators and users of such
services shall be regulated on a contractual basis, based on the public service
contract. This contract shall be concluded by observing the provisions of the
public service framework contract, the legal provisions in force, service
regulations and their specific tender books.

For cleaning service, the National Regulatory Authority for Public
Services (“NRAPS”) is the competent regulatory authority. We shall come
back and detail some of the powers of this authority in order to outline and justify
its role in the appropriate performance of this public service.

Given that local public authorities have exclusive powers in this field, they
shall decide, on their discretion, on the management of public services on their
responsibility.

In this respect, public authorities can directly manage public services
based on a contracting out resolution or can entrust the management thereof,
based on a delegated management contract.

1.2 Law no. 101/2006 on localities cleaning service (“Law no. 101/2006 ”)3

Law no. 101/2006, special law in the field of public cleaning service,
regulated the unitary legal framework on the establishment, organization,
management, utilization, financing and control of the operation of localities
cleaning service.

Therefore, Law no. 101/2006 is the special law applicable to the cleaning
service, which is supplemented by Law no. 51/2006.

According to the provisions of this law, the powers of the local public
authorities of all the territorial and administrative divisions consist in the
establishment and organization of the public cleaning service.

% Law no. 101/2006 on localities cleaning service was published in the Official Journal of
Romania, Part | no. 393 of 08.05.2006 and republished in the Official Journal of Romania, Part |
no. 920 of 12.10.2023
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Public cleaning service falls under the scope of the public services and
shall be performed under the control, management or coordination of the local
public authorities or of IDA, for the cleaning of the localities.

What is very important to clarify is that this law clearly establishes who is
the legal owner of municipal waste and similar waste, stored in containers located
in their territorial area, respectively it shows us that this waste is the property of
the territorial and administrative divisions.

Local public authorities are once again involved in the matter of
cleaning by issuing, approving and controlling the application of the local
strategies on the medium and long-term development and operation of the
cleaning service, including the Waste Management Plan for the Municipality of
Bucharest. All these plans and programs are drawn up based on the legal
provisions in force, in compliance with urban planning documentation, territorial
development and environmental protection, by reference to the economic and
social development programs of the territorial and administrative divisions
(Regarding rural communities, see: Maria Ureche, Social and economic role of
the local administrative authorities in rural development in their community, in
Fiat lustitia no.1/2015, p. 165-172).

Il. THE IMPLICATIONS OF LEGISLATIVE AMENDMENTS IN THE FIELD OF
CLEANING SERVICE IN BUCHAREST MUNICIPALITY

In this analysis, we have to take into account the provisions of Law no.
99/2014 for the amendment and supplementation of Law. 101/2006* on localities
cleaning service and of Emergency Ordinance no. 38/2022 for the amendment and
supplementation of certain normative acts in order to improve waste management®
on cleaning services of Bucharest Municipality.

Furthermore, this analysis also starts from the provisions of the
Administrative Code®, art. 164: “Bucharest Municipality and its districts have a
Mayor General, respectively one Mayor and two Deputy Mayors each.”.”

“The local public authorities of Bucharest Municipality are the General
Council of Bucharest Municipality and the local councils of the districts, as
decision-making authorities, as well as the Mayor General of Bucharest and the
Mayors of districts, as executive authorities.”

The Administrative Code adopted for the first time in Romania in 2019
regulates the general framework for the organization and functioning of public
administration authorities and institutions, staff status within them, administrative

* Law no. 99/2014 was published in the Official Journal of Romania, Part | no. 505 of 08.07.2014
® Emergency Ordinance no. 38/2022 for the amendment and supplementation of certain normative
acts in order to improve waste management was published in the Official Journal of Romania, Part
I no. 344 of 07.04.2022

® The Administrative Code was published in the Official Journal of Romania, Part | no. 555 of
05.07.2019
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responsibility, and public services, as well as some specific rules regarding public
and private property of the state and of the administrative-territorial units. (Sararu,
2022, p. 4)

The importance of this normative act consists in that the decision-making
authorities of the districts of Bucharest Municipality have exclusive powers in
what concerns the establishment, organization, assignment and performance of the
cleaning service activities.

There are also certain operations which do not fall under the
competence of the territorial and administrative division of Bucharest
Municipality, such as: pest control, disinfection, organization of processing,
neutralization and material and energy recovery of waste, organization of
mechano-biological treatment of municipal waste and similar waste, management
of waste storage facilities and/or municipal and similar waste disposal facilities.

Given these normative acts, we can conclude that the decision-making
authorities of the districts of Bucharest shall be bound to comply with the local
strategy on the medium and long term development of cleaning service,
approved by the General Council of Bucharest, which shows a general
competence at the strategic level of the General Council, transposed at the district
level by the Local Councils.

As an exception, by means of the resolution of the General Council of
Bucharest Municipality, the decision-making authority of Bucharest
Municipality can take over, in full or in part, the powers of the decision-making
authorities of the districts of Bucharest municipality on the establishment,
organization, assignment and performance of cleaning service activities, upon
their substantiated request.

Notwithstanding, the provisions of GEO no. 38/2022 established that, in
order to avoid abandonment and illegal storage of waste, the decision-making
authorities of the districts of Bucharest can take over the powers of the
territorial and administrative divisions of Bucharest on the organization of
material and energy recovery of waste, organization of mechano-biological
treatment of municipal waste and similar waste, management of waste storage
facilities and/or municipal and similar waste disposal facilities. Therefore, over
time, we had a transfer of responsibility from the Municipality to the districts. The
solution of passing these responsibilities to the districts aimed to lead to an
efficiency of this public service, considering that the territorial radius of the
municipality of Bucharest is much wider, and the districts could be more effective
in local waste management, through a proper organization.

The decision-making authorities of the districts of Bucharest can take over
these powers by means of the resolution of the local council, which shall be
notified to the General Council of Bucharest within 15 days as of the adoption
thereof.

Provided that these powers are taken over by the districts, such taken over
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shall apply on a definite term, provided by the resolution of the local council,
without exceeding the term provided by the Waste Management Plan of Bucharest
Municipality, approved by Resolution no. 260 of the General Council of
Bucharest Municipality of 01.09.2021 (respectively year 2025).

The importance of the cleaning service in Bucharest is undeniable as this
city, given its specifics, is the largest producer of household waste in Romania.
The expansion of the city, both vertically and horizontally, also affected cleaning,
as this expansion generated waste (especially construction waste with a large
volume and difficult to destroy), as well as other types of waste generated by an
increasing population. This is why, the regulation of this service entails specific
discussions at the level of Bucharest Municipality, an administrative and
territorial division that failed to find a solution regarding waste collection and
recovery.

I11. SUBSEQUENT NORMATIVE ACTS RELEVANT IN THIS FIELD
3.1. Regulation on the granting of licenses in the field of community public
services, approved by Government Resolution no. 745/2007°

As mentioned above, in order to operate in the cleaning sector, an
economic operator has to hold a license in this respect from the regulatory
authority, respectively NRAPS.

The Regulation is issued in accordance with the provisions of art. 21 para.
(3) of Law no. 51/2006 and shall apply to all Romanian legal entities, to legal
entities registered in other Member States of the European Union or non-EU
foreign legal entities that request the issuance of a license for a public service or
for one or more of its specific activities.

The Regulation establishes the following:

a) the general terms on the granting of licenses which are under the
competence of NRAPS;

b) the procedure on the requesting and granting of the licenses;

c) the terms under which the licenses and their conditions are modified,

d) the procedure for suspending and withdrawing licenses, as well as
withdrawing the permission to provide the service or to render an activity within a
territorial and administrative division;

e) the fees for granting licenses and the annual fees for maintaining
licenses, charged by NRAPS from applicants, respectively license holders.

The provisions of the Government Resolution are quiet clear and, in
addition to the other normative acts, complete the applicable legal framework.

" Government Resolution no. 745 of 2007 was published in the Official Journal of Romania, Part |
no. 531 of 06.08.2007
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3.2 Regulation on the granting of licenses in the field of public services falling
under the regulatory scope of the National Regulatory Authority for Public
Services, approved by Order no. 100/2023%f the President of NRAPS

The merit of this order is to judiciously list the activities specific to the
public cleaning service of localities, for which NRAPS grants licenses:

a) “separate collection and transport of household waste and similar waste
from commercial activities in industry and institutions, including separately
collected fractions;

b) operation of collection centers, through voluntary contribution, of waste
from natural persons;

c) the transfer of municipal waste to transfer stations, including separate
transport of residual waste to non-hazardous waste storage facilities and/or to
integrated treatment facilities, of paper, metal, plastic and glass waste collected
separately to sorting facilities and of biowaste to composting facilities and/and or
anaerobic digestion systems;

d) sorting of paper, cardboard, metal, plastic and glass waste collected
separately from municipal waste in sorting facilities, including the transport of
residues resulting from sorting to waste storage facilities and/or to energy
recovery facilities;

e) aerobic treatment of biowaste collected separately in composting
facilities, including the transport of residues to waste storage facilities and/or to
energy recovery facilities;

f) anaerobic treatment of biowaste collected separately in anaerobic
digestion systems, including the transport of sanitized and stabilized semi-solid
material to waste storage facilities and/or energy recovery facilities;

g) treatment of municipal waste with energy potential in incineration
installations with high energy efficiency, including transport of residues resulting
from incineration at waste storage facilities;

h) mechanical biological treatment of residual waste in integrated
treatment facilities, including the transport of biologically stabilized waste to
waste storage facilities and/or energy recovery facilities;

i) disposal, by storage, of residual waste, street waste, soil and stone waste
from public roads, residues from municipal waste treatment facilities, as well as
waste that cannot be recovered, from interior and/or exterior remodeling and
rehabilitation activities of homes, to non-hazardous waste storage facilities;

j) sweeping, washing and sprinkling of public roads in the locality,
including the collection and transport of soil and stone waste from public roads to
waste storage facilities, as well as waste from street bins to waste storage facilities
and/or treatment facilities;

® Order no. 100/2023 of the President of NRAPS was published in the Official Journal of
Romania, Part | no. 181 of 03.03.2023
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k) cleaning and transporting snow from the public roads in the locality and
keeping them in operation during snow or frost;

I) pest control and disinfection within public and private facilities of the
territorial and administrative divisions.”

As can be noted, the above list indicates all the activities required in order
for a community to ensure cleanliness and a civilized standard of living in relation
to this qualitative indicator. That is why, we felt that it was necessary to present it,
in order to demonstrate that in terms of legislation we have a fairly well defined
legal framework, going as far as clear enumerations, but implementation is
sometimes cumbersome.

CONCLUSION

The issue of the cleaning service is of utmost importance, being an
undeniable fact.

As proposals for actual improvement of this activity, with particular
reference to Bucharest Municipality, we would like to list the following:

1) To track MBT tender performance and carefully monitor all fractions
and their composition to find the best option to divert from landfill;

2) To implement measures to maximize diversion from landfill during the
execution of delegation contracts. To implement dynamic waste management, i.e.
encouraging exceeding the minimum targets, according to the offers presented in
tenders, with the aim of reducing the amount of waste sent to landfill in
accordance with the cleaning law;

3) To launch tenders for the rest of the cleaning activities, in order to
reduce the amount of waste disposed of by landfill, based on the legal provisions
referred to in this article;

4) To implement measures (to allow the exceeding of undertaken targets
for recycling, recovery, total diversion from landfill) in order to stimulate
investment and improve recycling and diversion from landfill.

Starting from what prof. Virginia Vedinas claims “regardless of the form
in which it is carried out, public or private, the provision of a public service
implies the existence of a public authority, which either provides the public
service, or exercises a right of supervision over the legal entity it has authorized
for the provision of the respective public service” (V. Vedinas, 2020, p. 562), we
can conclude that in what concerns cleaning, public authorities remain fully
involved in the assignment of this service and subsequently in the supervision of
the way in which it is carried out.

The new regulations in the field tried to put this service in a new light,
transferring as many powers as possible to the local authorities, in the awarding
of cleaning contracts. Notwithstanding, at least at the level of Bucharest
Municipality, this issue is still very topical.
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Abstract

Conditions of admissibility of an action in administrative Litigation having
as object the administrative acts issued/adopted in exceptional situations, we find
them regulated in the Law no. 554/2004 of the administrative Litigation, while in
other works we cand find analyzed these problems under the form of the
administrative Litigation, on the basis of the Law no. 554/2004, and on the basis
of the constitution which is completed with the provisions of the special legislation
appliable to the special situations.

In the specialty doctrine are identified, as rule, the following conditions of
admissibility of an action in the administrative Litigation: the condition that the
attacked act to be an administrative act; the condition that that act to affects a
right recognized by law or a legitimate interest; the condition that the issued act
to emanate from a public authority; the condition of the fulfillment the
preliminary administrative procedure; the condition that the action to be
introduced within a certain term.

In the light of these reasons detached form the constant jurisprudence of
the Court from Strasbourg, the Romanian Constitutional Court ruled in the sense
that providing a right of effective access to justice, it has to be analyzed also by
considering the effects that a judicial decision has upon the right of the person
who addressed the justice.

Key words: administrative act, administrative Litigation, judicial control,
public authority.
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Dumitru Stefan COMAN
INTRODUCTION
I. THE CONSTITUTIONAL AND LEGAL GROUNDS OF THE JUDICIAL CONTROL
EXERCISED UPON THE ADMINISTRATIVE ACTS ISSUED IN EXCEPTIONAL
SITUATIONS

The constitutional grounds referring to the judicial control exercised upon

the administrative acts issued/adopted in exceptional situations, are the same with
those regarding the control exercised by the juridical courts upon all the
administrative acts. We say in general, because there are some particularities,
which are going to strive to highlight.
A first constitutional source it is represented by the art. 52 that rules the right of
the persons affected by a public authority. This one represents, at it is admitted by
the specialty doctrine, both constitutional right and administrative right, a
fundamental right that, together with the right to petition that is ruled by the art.
53 from the Fundamental Law, they for the category of the guarantees-rights
(Tanasescu, 2004, p. 106).

Why this constitutional ground does constitute a ground, for the judicial
control exercised upon the administrative acts issued in special situations? That is
because a person can be harmed also by an administrative act issued/adopted or
concluded in exceptional situations, and act that is submitted to the judicial
control in the conditions of the Law no. 544/2004, that institutes some
particularities issued in this field. We owe to notice that art. 52 from the
Romanian Constitution “does not refer only to the acts issued by the executive
(administrative) authorities, but it refers to all the acts issued by the public
authorities, without discerning upon their juridical nature” (Muraru, Tandsescu,
2016, p.187).

The second constitutional ground is represented by art. 126 para. 2 (6), an
article having a relatively recent history, an article that was introduced by the Law
no. 429/2003 in order to revise the Constitution, by which three fundamental
theses are consecrated, theses which are appliable also in the field of the
administrative Litigation, to the administrative acts of the public authorities issued
or adopted in exceptional situations:

- it is guaranteed the control of legality of all administrative acts of the
public authorities, including those acts emanated from the public authorities in
exceptional situations, and we can say that that is the rule. The Constitutional
Court of Romania ruled in the sense that “art. 126 para. 2 (6) does not exclude the
possibility of exercising the judicial control of the administrative acts of the public
authorities on other ways than that of the administrative Litigation, but it only
guarantees such a control and it delimitates its sphere of applicability™";

- are mentioned the administrative acts exempted from this control, namely
those acts which regard the reports with the Parliament and those acts having a

' Decizia CCR nr. 1330/2010, publicatd in M. Of. nr. 795/29 noiembrie 2010.
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military character. The regulation of the acts which are exempted it is comprised
in art. 5 from the Law no. 554/2004 of the administrative Litigation, whose
constitutionality has been confirmed by the Constitutional Court of Romania,
through the Decision no. 946/20072, being ruled in the sense that art. 126 para. (6)
“it is limited only to the constitutional ruling of guaranteeing the judicial control
of the administrative acts of the public authorities on the way of the
administrative Litigation, from which are exempted in an absolute mode only two
categories of acts, those of military command and those regarding the reports
with the Parliament, which, by their nature, they are not submitted in any way to
the judicial control”. The Court also ruled upon the constitutionality of the
provisions of the art. 5 para (2) from the Law of the Administrative Litigation no.
554/2004, also through the Decision no. 182 from 2" of March 20062, which the
Court ascertained through, among other aspects, that “The law text criticized
doesn’t exempt of judicial control, in an absolute mode, the administrative acts
which it refers to, because of being obvious that the respective administrative acts
are submitted, through the provision of the criticized law, to another judicial
procedure, so that their judicial control is accomplished according to another

procedure established through organic law.”;

- it is admitted, through the second thesis of the text, the competence of the
courts of administrative Litigation, to solve the requests of the persons who have
been harmed by ordinances and dispositions which have been declared as
unconstitutional.

The regime of this constitutional norm it developed by art. 9 from the Law
no. 554/2004.

We appreciate that to these express constitutional texts there can be added
the followings:

- art. 21 which consecrated the free access to justice for defending the
fundamental rights, freedoms, and duties, through which it is instituted “the
presumption that any legitimate right or interest can be defended and, eventually,
reestablished by an independent and impartial court, according to the rules
established by law” (Salajan-Gutan in Muraru, Tandsescu, 2022, p. 157);

- the whole chapter VI of the title 1l form the Romanian Constitution
referring to the judicial power, given the fact that this one is that which exercises
the legality control upon the administrative acts issued/adopted/concluded in
exceptional situations, the administrative Litigation being a component of the
judicial power;

- art. 146, para. d) and e) which regulate the ulterior control (a posteriori)
upon the Government Ordinances and, respectively, the solving of some judicial

? Decizia CCR nr. 946/2007, publicatd in M. Of. nr. 782/19 noiembrie 2007.
* Published in the M. Of. no. 366 from 26" of April 2006.
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conflicts of constitutional nature among the public institutions, given the fact that
these ones can have as object acts issued in exceptional situations, including
constitutional conflicts occurring in exceptional situations, as there was that one
regarding the question if the Parliament has or not the competence of approving
the Government Decisions of declaring the state of alert*.

Il. THE JUDICIAL CONTROL EXERCISED UPON THE ADMINISTRATIVE ACTS
ISSUED IN EXCEPTIONAL SITUATIONS IN THE INFRA-CONSTITUTIONAL
LEGISLATION
2.1. Determining the Legal Frame

A) The first normative act that we are relating to, it is the Law no.
55472004 of the administrative Litigation, that consecrates express provisions
regarding the acts issued in exceptional situations. It is about art. 5, that
consecrates what the doctrine qualifies as relative exceptions (Dragos, 2009,
p.186) .

B) 0.U.G. no. 21 from 21% of April 2004 regarding the National System of
Management of Emergency Situations® contains express dispositions regarding
the legality control exercised upon the administrative acts issued in exceptional
situations.

Art. 42 provides in para. (1) rules regarding the mode of making known,
by publishing it, the decisions regarding the state of alert®. In para. (3) we find the
express disposition according to which “The decisions mentioned by para. (1) can
be attacked in the conditions of the Law no. 554/2004 regarding the
administrative Litigation.””.

Art. 42 ~ 1 provides, in the first two paragraphs, rules for publicity
regarding the decisions made by the National Committee for Emergency
Situations, with normative character, issued for applying the provisions of the art.

* To be seen the Decision of CCR no. 457 from 25" of June 2020, published in M. Of. no. 578/
01% of July 2020.

> Published in M. Of. No. 361 from 26" of April 2004.

® Art. 42. “(1) The decisions which it is declared through, it is prolonged through, or it ceases
through the state of alert, on national level or on the territories of several counties, they are
published in the Official Monitory of Romania, Part I, and those decisions which it is declared
through, it is prolonged through, or it stops through, the state of alert, as also those decisions
which it is established through, the application of some measures during the state of alert, on
county level or of Bucharest Municipality, they are published in the Official Monitory of the
respective territorial-administrative authority, and they come into force on the date of their
publishing. (2) The decisions mentioned by the para. (1) are announced to the population, without
any delay, through mass media, are broadcasted on radio and on TV, no more than two hours late
form their adoption, and they are repeatedly retransmitted during the first 24 hours form the
moment of declaring the state of alert.”

7 On 30™ of June 2021, Chapter VI of OUG no. 21/2004, it has been completed the Point 11, Art. Il
from OUG no. 63 from 29™ of June 2021, published of M. Of. No. 643 from 30" of June 2021.
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20®, and in the para (3) it consecrates a norm that is similar to that provided by art
42, according to which “The Decisions of the National Committee specified by
para (1) and (2)° can be contested in the conditions of the Law of the
administrative Litigation no. 554/2004, with the ulterior modifications and

completions.”.

C) O.U.G. no. 1/1999 regarding the regime of the state of siege and of the
state of emergency®® contains, at its turn, dispositions which uphold, on an
implicit manner, the judicial control exercised upon the administrative acts issued
in exceptional situations.

We are mentioning, in the first place, the provisions regarding the acts
issued in exceptional situations, which, in their quality as administrative acts, they
are submitted to the legality control, by the judicial courts of administrative
Litigation, in specific conditions, as consecrated by art. 5 form the Law no.
554/2004. We are referring both the acts issued or adopted by the public
authorities in exercising their attributions aiming the exceptional states, ads there
would be art. 14 regarding the decree of instituting the siege state of the
emergency state or those comprised by the Chapter 1V regarding the military
ordinances and orders of other public authorities, as also art. 30 that refers to the
contraventions ascertained through contraventional minutes-report, which are
appliable to, the dispositions of the Government Ordinance no. 2/2001 regarding
the judicial regime of the contraventions.

All these acts are submitted to the legality control in the conditions of the
frame-law in the field of the administrative Litigation and in the field of the
contraventions.

D) The Law no. 55/2020 provides aspects aiming to the legality control of
some acts issued in exceptional situations and we are referring here the

® Art. 20 provides the main attributions of the National Committee for Emergency Situations.

° Art. 42 ~1 “(1) The decisions of the National Committee having a normative character and
issued for applying the provisions of art. 20, they will be immediately published in the Official
Monitory of Romania, Part I. (2) Exempted from the provisions of the para. (1), in special
situations which do not allow any delay, when the publishing flow cannot be fulfilled as specified
by art. 12-14 from the Law no. 202/1998 regarding the organization of the Official Monitor of
Romania, republished, with the ulterior modifications and completions, the decisions of the
National Committee having normative character issued for applying the provisions of the art. 20,
they will be immediately applied and they will be published in the Official Monitory of Romania,
Part I, immediately that publishing will be possible. The special situations which do not allow any
delay, as also the immediate applying, they are recorded in the content of the decision of the
National Committee.”

' Published in the M. Of. No. 22"/21* of January 1999.

" published in the M. Of. No. 410 / 25" of July 2001, approved with modifications and
completions through the Law no. 180/2002, published in M. Of. No. 268/22™ of April 2002, with
the ulterior modifications.
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contraventional minutes-reports. Thus, art. 68 provides, by para. (1), the
application, for the contraventions it mentions, of the dispositions of Government
Ordinance no. 2/2001, and by para. (2) it provides a derogation from the
dispositions of art. 32 para. (3) from G. O. no. 2/2001, in the sense that the
complaint against the minutes-reports of ascertaining the contravention and of
applying the sanction it won’t suspend the fulfilling of the complementary
contraventions sanctions applied according to art. 661",

Art. 72 para. (1) from the Law no. 55/2020, it sends us, in completion, to
the common law regulations appliable in the field, on the measure that these lasts
ones do not contravene to the present law.

This text was declared as unconstitutional by the Decision of CCR no. 392
from 8" of June 2021 ™, by which it was admitted the exception of
unconstitutionality and it was ascertained that the dispositions of art. 72 para. (2)
from the Law no. 55/2020, regarding some measures for preventing and
combating the effects of the COVID-19 pandemic, referring to art. 42 para. (3)
from the Government Ordinance no. 21/2004 regarding the National System for
Management of the Emergency Situations, as also the legislative solution from the
art. 72 para. (1) from the Law no. 55/2020, according to which the dispositions of
this law are completed by the provisions of common law applicable in the field, in
what regards the solving of the actions formulated against the Government’s
decisions by which it is instituted, it is prolonged, or it ceases the alert state, as
also the orders and the instructions which establish the application of some
measures during the alert state, they are unconstitutional. We are again
mentioning here that art. 42 para. (3) from O.U.G. no. 21/2004, it provides that
“The decisions specified by para. (1) can be attacked in the conditions of the Law
no. 554/2004 regarding the administrative Litigation”.

Through the mentioned decision, the Constitutional Court argues in the
sense that the decisions which the alert state is declared by, or it is prolonged by,
or it ceases by, as also those which the application of some measures it is
established by, on the duration of the alert state, on national level or on the level
of several counties, they cannot be attacked in the conditions of the law of the
administrative Litigation, given the fact that they are adopted for only one month,
and the procedure instituted by the Law no. 554/2004 does not cerate the frame
for, within the limits of one month, to be judged a process on such a subject.

We are considering as very interesting the reasons formulated by the
Constitutional Court in the paragraphs 43-48, and this is because they not only
that rule an actual state of the law, which they reckon as unconstitutional, but the

'2 On 24th of December 2021, art. 68 was completed by the Point no. 3, Art | of the Law no. 295
from 13" of December 2021, as published in M. Of. No. 1183/14™ of December 2021.
" Published in M. Of. No. 688 / 12" of July 2021.
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contour a certain perspective for logification, which we reckon that the lawmaker

should have it in sight, in the future.

Thus, the Court started their reasoning from certain constants of the
jurisprudence of the European Court of the Human Rights in the field of the free
access to justice, which the European Court deliberated through, upon the tight
connection between the exigencies regarding the clarity and the predictability of
the procedural juridical norms and the exercising of the right of free access to
justice. Through the Decision from 21* of February 1975, pronounced on Golder
Cause against the United Kingdom of Great Britain and of North Ireland, the
Court highlighted the special importance it attributes to the principle of free
access to justice for the very existence of a democratic society.

Through this decision, as it is impropriated also by the court for
constitutional Litigation, the Court from Strasbourg achieved two objectives: a
first aspect is that of clarifying the matter regarding the sphere of applicability of
the art. 6 para. 1 from the European Convention for Defending the Human Rights
and for Defending the Fundamental Liberties, in the sense that this one regulates
not only the conditions necessary for having a fair trial, but also the right to
accede to such a process for defending the rights mentioned by the law.

A second aspect aims to highlight the importance of exercising such a right
in the context of a democratic society and of the rule of law, in the sense that its
simple legal consecration, even on the supreme level, through Constitution, it does
not necessarily mean that it is ensured its real efficacity too, as long as in practice,
exercising it, it is hindered by obstacles. The access to justice must be provided,
consequently, effectively and efficiently. And the purpose of the Convention for
the Defending of the Human Right and of the Fundamental Liberties it is “to
defend not theoretical or illusory right, but concrete and effective”™.

The European Court also stated, in another decision concerning a cause
which Romania was processual part to*®, that the principle of free access to justice
implies also to be adopted, by the lawmaker, some clear procedural rules, which
to comprise, with precision, the conditions and the terms which the litigants can
exercise their processual rights. And a norm is “predictable” only when it is
worded with sufficient precision, so that it allows any person to correct her/his
conduct.

In the light of these grounds detached from the constant jurisprudence of
the Court from Strasbourg, the Constitutional Court of Romania ruled in the sense

™ In this sense, it has been ruled by the Decision from 12" of July 2001, pronounced in the case of
Prince Hans-Adam II of Lichtenstein against Germany, and the pilot-Decision from 12" October
2010, pronounced in the Cause Maria Atanasiu and others against Romania, quoted in the
commented decision.

It is about the Decision from 29" of March 2000, pronounced in the Cause Rotaru against
Romania.
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that ensuring a right of effective access to justice, it must be analyzed form the
point of view of the effects the judicial decision has upon the right of the person
who addressed the justice.

Revealing in this sense it is the Decision no. 17 / 17™ January 2017%,
which it was argued by, that an effective right to justice “it is not characterized
only by the possibility of the court of justice to examine the ensemble of the
presented means, arguments, and proofs, but it consists also of the fact that the
pronounced solution determines the removal of the denounced transgression and
of its consequences for the owner of the transgressed right”.

The Constitutional Court of Romania mentions further on, in the paragraph
no. 44, concerning the attacking in justice the Government’s decisions, the orders,
or the instructions issued in order to set in place of some measures, during the
alert state, the ensuring of an effective access to justice would be accomplished
only on the measure that the pronounced decision determined, once the non-
legality of the attacked administrative act it was ascertained, there were removed
also the consequences of the respective act. Or, these effects of the judicial
decision could not be obtained but on the measure that pronouncing that decision
took place within the term of applicability of those administrative acts, which is at
most 30 days from entering into force, as it is provided by the dispositions of art.
3 para. (1) and (2) and of the art. 4 para. (1) from the Law no. 55/2020.

Analyzing the dispositions of the Law no. 55/2020, the Constitutional
Cour ascertained that those do not contain any procedural dispositions which to
guarantee the solving of the causes referring to the administrative acts for
declaring or prolonging the alert state in a short term, which to ensure an affective
right to access to justice (paragraph 45).

For edification, it is necessary to have in sight also the dispositions of the
Law of the Administrative Litigation no. 554/2004, which themselves to not
correspond either to such exigencies. Admitting that the court of justice would
proceed to speeding up the solving of the actions which have as object the
normative acts which the alert state is instituted by, it would still be held back to
fulfill the requirements referring to the legal summoning of the parts and of the
right of the opposing party to file a counterclaim, which must be communicated
then to the plaintiff at least 15 days before the first court term'’. Then the court
has sat its disposal, at most 30 days which the which the decisions can be drafted
in, as also the right to recurse in 15 days once the decision has been
communicated®.

'® Published in M. Of. Of Romania, Part I, no. 261 from 13" of April 2017, paragraph 42.

Y According to art. 17 para. (1) from the Law no. 554/2004.

'® According to art. 20 para. (1) from the Law no. 554/2004. The Court also mentioned that,
though the rule is that of suspending the execution of the attacked administrative act until the
urgent solving of the recourse, in what concerns the administrative acts issued for removing the
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That is why, the Court reached the conclusion, (para. 47), that applying the
judging procedure as regulated by the Law of the Administrative Litigation, it
would make impossible the pronouncing of a decision in such an interval shorter
than 30 days, so that the effects of this decision would not be able to concretely
remove the consequences of the administrative acts issued on the ground of the
Law no. 55/2020.

Due to these reasons, the constitutional court concluded (para. 48) that the
dispositions of the art. 72 para. (2) form the Law no. 55/2020, referring to the art.
42 para. (3) from the Government’s Emergency Ordinance no. 21/2004, as also
the legislative solution from art. 72 para. (1) from the Law no. 55/2020, according
to which the dispositions of this law are completed with the provision of common
law applicable in the field in what concerns solving the actions filed against the
decisions of the Government which it is instituted through, it is prolonged
through, or it ceases through, the alert state, as also the orders and instructions
which it is established through, the application of some measures during the alert
state, they are unconstitutional, because of being contrary to the provisions of art.
1 para. (5), art. 21, and art. 52 para. (1) from Constitution.

Very interesting for the analyzed problem, it is the thesis according to
which (para. 49), in order to remove the ascertained vice of unconstitutionality,
and in order to ensure a clear regulation, which to effectively and efficiently
guarantee the access to justice of the persons whose right or interests have bene
transgressed through adopting some Government’s decisions, or by some orders
or instructions issued by ministers for applying some measures during the alert
state, on the ground of the Law no. 55/2020, the lawmaker it called to regulate a
procedure whose content to be easily identifiable, clear and predictable,
concerning the consequences, and which to ensure the possibility of solving the
causes in an emergency regime, in a very short time, so that the pronounced
decisions to be able to remove, concretely and efficiently, the consequences of the
attacked administrative acts, within the period which those acts produce effects.

2.2. The Evolution of the Regulation Concerning the Legality Control of the
Administrative Acts Issued/Adopted in Exceptional Situations, after the Year
1990.

The first regulation referring to this category of administrative acts it was
the former Law no. 29/1990%.

According to art. 2 para. a) of that law, among the acts which could not be
attacked at all in the administrative litigation, there were also the measures taken

consequences of epidemics, their suspension is not possible, according to art. 5 para. (3) from the
Law no. 554/2004.
' Published in M. Of. No. 122/8" of November 1990.
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by the organs of the executive power for avoiding or removing the effects of some
events which present public danger, as there are those issued consequently to a
state of necessity or for combating the natural calamities, the forest fires, the
epidemics, the epizooties, and other events of same graveness.

The syntagm executive power it referred to its extended acceptation, which
included the public administration too, which represents a system of organs of the
state composed of the President of Romania, Government, ministries, and the
other organs of the central specialty public administration organs, their
deconcentrated services from counties and the authorities of the local public
administration (Trailescu, 2010, p. 2) .

In the specialty doctrine elaborated under the incidence of that law, it was
established that “though exempted from the Law of the administrative litigation,
the judge still remains competent to verify their legality, by analyzing if they were
issued in the conditions prescribed by the law” ( Negoita, 1996, p. 246).

The Law no. 554/2004 of the administrative litigation, it abolished the
former regulation?’ and it recorded an evolution concerning the regulation of the
judicial control upon administrative acts issued/concluded in exceptional
situations.

We are appreciating here that there can be identified two big stages:

a) A first stage is represented by the initial form of the law, which
provides, in art. 5 para. (3) that “the administrative acts issued for applying the
regime of the state of war, of the state of siege, or of the state of emergency, those
regarding the national security and defense, or those issued for reestablishing the
public order, as also those for removing the consequences of the natural
calamities, epidemics, and epizooties, they could be attacked only regarding the
excess of power”. Through para. (4) it was provided that “in the litigations
mentioned by para. (3) are not applicable the provisions of art. 14 and 21"

We are ascertaining here that, in that first stage, the control regime of the
legality of the acts issued/adopted in exceptional situations had two strong points:

- The action could be filed only if there was manifested excess of power,
as it is defined by art. 2 para. (1) let. n) form the Law no. 554/2004, respectively
“exercising the appreciation right belonging to the public authorities by
transgressing the limits of the competence provided by the law or by transgressing
the citizens’ right and liberties”;

- To the judicial control of the acts issued or adopted in exceptional
situations it cannot be applied the procedure of the suspension based on art. 14,
neither the provisions of the art. 21 that, at that time, they regulated the recourse
in special situations, which has been abolished by the modification brought to the
law in the year 2007.

2% Art. 31 para. (2).
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From the doctrine elaborated under the incidence of the Law no. 554/2004,
in the respective form, we retain that one according to which “the relative
exceptions — in the sense that these acts are exempted from the administrative
litigation only if their illegality is subjective, referring to legitimate rights and
interests of the juridical persons, based on the law, and not also when (a) the non-
legality if objective, related to the laws regulating the issuing, or (b) their
subjective illegality derives out of their issuing, with «excess of power», namely
by transgressing the citizens’ right and liberties (art. 2 let. n)”**.

b) a second stage, in which to the judicial control of the acts issued or
adopted in exceptional situations it is imposed only one restriction, namely that of
not being applicable the provisions of the art. 14%.

CONCLUSION

Here we have the “gravitational point” of the theme which we have
approached, namely the control of some of the acts issued or adopted in
exceptional situations, respectively the Government’s decisions which it is
instituted by, it is prolonged by, or it ceases by, the alert state, as also the orders
and the instructions which it is established by, to be applied some measures
during the alert state: the fact that there is not in the legislation of the
administrative litigation or in any other regulation of organic character,
procedural norms which to allow the solving of those litigations within a
reasonable term, in such a manner to be ensured the efficiency of the decision,
because, otherwise, there are pronounced decisions which no longer have
practical efficiency, in the sense that they cannot be effectively applied. And this is
because the period of time which they have been adopted or issued for, it has
elapsed and, meanwhile, there have been issued/adopted other administrative acts
of the same kind, but different in content and characteristics, or, simply, the
exceptional situation consequently to which they have been elaborated it does no
longer subsists.
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Abstract

Euro-Atlantic security has always been a priority for the North Atlantic
Alliance, especially at the beginning of the 21st century, when mankind is facing a
complex, dynamic and unpredictable security environment, one of profound
economic and social imbalances. The conflict in Ukraine is and will remain a hot
topic of the utmost interest, due to its political-military and economic-social
implications, both regionally and internationally. For some years now, the entire
Black Sea region has been boiling over from a geostrategic point of view, thus
becoming Europe's new powder keg. Romania is deeply interested in a stable,
democratic Black Sea region, closely linked to Euro-Atlantic structures.

Key words: NATO, security, military conflict, war.

INTRODUCTION

Euro-Atlantic security has been and will remain a highly topical issue of
real interest to all major international players, not just those in Europe and North
America. In this context, the Black Sea region and the Western Balkans, which in
recent decades have been areas of politico-military instability and economic and
social uncertainty, real sources of conflict, occupy a special place.

Although NATO is an international security organisation of a defensive
nature, the major challenges posed by the post-Cold War security environment,
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coupled with the dissolution of the Warsaw Pact and the unprecedented
technological advances of recent decades, have led to the initiation of profound
and rapid changes at the conceptual-strategic level of the North Atlantic Alliance.

The political and military approaches specific to the beginning of the
millennium are reflected in the NATO Strategic Concept adopted in Washington
in 1999, which gave the Alliance the necessary tools to meet the new security
challenges and prospects of the 21st century and to guide its future political and
military development. It starts from the premise that NATO must protect common
security interests in a changing environment, maintain collective defence,
strengthen the transatlantic relationship and ensure a balance that allows European
Allies to promote greater responsibility.

While during the Cold War security was ensured by deterring a Soviet
attack on Western Europe, the 'age of Jihad' and terror, which is typical of the
early 21st century, has required a more active preventive approach to security,
especially after the blow dealt by international terrorism to the most important
democracy, the United States, on 11 September 2001. This has been a real
milestone in the transformation of Euro-Atlantic structures and their adaptation to
the realities of the new international security environment, which is dynamic,
fluid and highly unpredictable.

However, with the NATO Summit in Bucharest® in April 2008, the largest
foreign policy event organised by Romania and the largest summit in NATO's
history, international security seemed to be moving in the right direction, towards
normal international relations.

But the first big question mark for the allies came with Russia's unilateral
decision to annex Crimea in 2014, in defiance of virtually all international
opinion.

! The Summit was attended by 26 member states, 23 partner states, senior representatives of
international organisations and states contributing to NATO operations in Afghanistan, at the level
of President (23 states), Prime Minister (22 states), Foreign Minister (7 states), Defence Minister
(Kazakhstan) and Political Director (Ireland). The Summit was a unique event not only for
Romania but also for NATO. It was the largest Summit of the Alliance, both in terms of number of
participants (over 6500) and format. For the first time in the history of the Alliance, in addition to
the established meetings (North Atlantic Council, Euro-Atlantic Partnership Council, NATO-
Ukraine Commission and NATO-Russia Council), there was an enlarged meeting of the states and
organisations participating in the Alliance's operation in Afghanistan, attended by the UN
Secretary General, the President of the European Commission, the Secretary General of the EU
Council, the Director of the World Bank, together with Afghan President Hamid Karzai and senior
officials from the contact states (Australia, Japan, New Zealand, Jordan). The President-in-Office
of the Russian Federation, Vladimir Putin, attended the first NATO-Russia Council Summit since
its creation in 2002.
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Image nr.1: Annexation of Crimea by the Russian Federation/2014
(https://www.romania-actualitati.ro/stiri/in-lume/id175222.html)

Moreover, Russia's recent illegal, brutal, unprovoked and unjustified
military aggression against sovereign and independent Ukraine has shattered
peace in Europe and fundamentally changed the vision of Euro-Atlantic security,
demonstrating once again that the unpredictable never ceases to surprise us.

To the Kremlin's surprise, the war in Ukraine has confirmed that the
Alliance is a strong united Alliance, acting in solidarity. It has also dispelled
criticism that NATO no longer has a place in the context of current international
relations. Its existence not only guarantees peace and stability in member
countries, but also the importance of cooperation between states. Even in this
case, we note that NATO has enough problems in the Balkans, problems which
can very quickly turn into a hot conflict. Frustrations among members can easily
be exploited by other international actors pursuing interests in the area or simply
looking for a way to divide the Alliance. This is also confirmed by the growing
presence of Chinese investors in Serbia, Greece and Turkey in particular. The
Balkans remains Europe's powder keg, but also a potential loophole where other
states can gain geopolitical advantages and influence in the area.
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I. CONFLICT IN UKRAINE AND REGIONAL SECURITY IN THE BLACK SEA AREA

Throughout history, the Black Sea basin has been an area of cooperation
and trade, but also an area of military and political confrontation. The Wider
Black Sea Area (BSMA) has been and will remain an area of systemic tensions
between the Russian Federation and the West.

The world changed after the Russian Federation unleashed its illegal
aggression in Ukraine on 24 February 2022 and everything has been rewritten in
terms of security and needs to be revisited in the Black Sea region where much of
Russia's war in Ukraine is being fought.

The Black Sea region, whether we refer to the riparian countries or to the
wider area, has a long and rich history of conflicts and diverging interests,
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becoming in recent years an area where three major players are vying for
influence: NATO, the EU and Russia (Dinca, 2012, p.95). In addition to the six
riparian states, Russia, Ukraine, Romania, Bulgaria, Turkey and Georgia, the
NMSA also includes Armenia and Azerbaijan (Image 2).

Today, the Black Sea is a border area between the European Union and
NATO on the one hand and the Caucasus region on the other. As a geopolitical
area, the Black Sea basin is characterised by frozen conflicts, prolonged by the
persistence in the region of Soviet cultural, social and politico-military remnants,
the rivalry between Turkey and the Russian Federation for naval supremacy, and
attempts by the littoral states and the European Union to develop economic
cooperation and strengthen democracy.

The Black Sea region has been and will remain a conflict zone, an area of
permanent disputes and systemic tensions between the Russian Federation and the
West.
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Image nr. 2 Wider Black Sea Area
The Black Sea is a special region in terms of regional security, marked
over the last decades in its extended region?, a series of frozen conflicts such as
Transnistria, Abkhazia and South Ossetia or Nagorno-Karabakh.

2 The Wider Black Sea Area (WNSA) is an economic and political area that includes not only the
states bordering the Black Sea (Bulgaria, Romania, Ukraine, Russia, Georgia and Turkey) but also
states in relatively close proximity to it - the Republic of Moldova, Armenia, Azerbaijan - and is a
convergence area of distinct regions in terms of their own characteristics. From a geographical
perspective, the Black Sea area is a region circumscribed by the Pontic Basin located in Eurasia, in
the contact zone between the European and Asian continents. From a geopolitical point of view,
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Moreover, the annexation of Crimea by the Russian Federation in 2014
and Moscow's support for separatist forces in eastern Ukraine has brought the
Black Sea back into the international media spotlight, particularly from the
perspective of areas controlled by the littoral states (Image 3). But the security
risks are far from over. Although NATO had envisaged the Baltic Sea as the main
potential future theatre of escalating tensions in its relationship with Moscow, the
reality of recent years has contradicted and surprised us all, bringing the Black
Sea area back into the world's attention.

The fears are due to the fact that Russia has turned Crimea into a gigantic
military base that calls into question the security of the entire Black Sea area,
which is also highlighted in Romania's new Military Strategy, where it is stated
that "the main military risks and threats to national security are determined by the
further strengthening of the military potential in Romania's neighbourhood
(militarisation of Crimea and the Black Sea basin by the Russian Federation), the
conduct of military exercises (especially those with short notice) and the
development of offensive and defensive capabilities on NATO's eastern flank".
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Image nr. 3 Areas controlled by Black Sea littoral states

The war in Ukraine directly affects security in the Black Sea region, where
Romania is also located. A return to a reasonable level of regional security
depends, of course, on the restoration of peace. But not just any peace. A peace
with your hand on the trigger or, worse still, on the nuclear button, is not security.
From this point of view, it matters less who wins the war, what matters more is
the ability of regional and global actors to return to peace while building a new
regional security architecture.

the region includes the Black Sea area where the strategic interests of geopolitical actors, be they
littoral states or other actors whose interests lie in the area and who have the capacity to support
them, are manifested..
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The issue of security in the Black Sea region also raises the question of the
presence of non-neighbouring powers in the region. The principle that should be
followed is that "the Black Sea must be a sea of riparians”. The more actors from
outside the region want to consolidate their positions of strength in the region, the
greater the regional insecurity will be.

As an alliance, NATO is already legitimately present here through
Romania, Bulgaria and Turkey. The EU, for its part, as a union of states and
citizens operating on a federal basis, has reached the Black Sea through Romania
and Bulgaria. Strengthening these states militarily and economically, under the
conditions of their political association, must be the way to guarantee regional
security directly and thereby the security of these entities in their entirety.

” A stable and prosperous Black Sea region will generate security and
economic benefits for Europe, the Euro-Atlantic region and the whole world” —
said Foreign Minister Bogdan Aurescu at the end of the Conference on Black Sea
Security under the auspices of Crimea International Platform.

The freedom of navigation in the Black Sea is being abused by the Russian
Federation and that is why there is a need for a reinforced NATO presence in the
region, Prime Minister Nicolae Ciuca said at the opening of the seventh edition of
the "Black Sea and Balkans Security Forum", an event held on 18-19 May 2023 in
Bucharest.

More than a year after the invasion of Ukraine, Russia has not changed
much in its approach to the conflict. Russia is doing what it has done before:
bombing targets indiscriminately, civilian and military targets. And it certainly
wants to prove that it still has offensive potential.

One of the most important reflections on the war in Ukraine is to always
distinguish between hope and reality. At this time in Russia it is one of the most
vulnerable situations for Putin. Not just militarily, not just economically, but more
importantly politically.

At the moment in Russia we are dealing with an accelerated accumulation
of conditions that will lead to the overthrow of the regime. First, there is
increasingly explicit and clear pressure from all the elites who supported this
regime. There are privileged people whose wealth has increased during this
period, but they are far fewer than they were before.

¥ Minister of Foreign Affairs Bogdan Aurescu hosted on Thursday, 13 April 2023, together with
the Minister of Defence of Romania Angel Tilvar, the first Conference on Black Sea Security
under the aegis of the International Crimean Platform, organized by the Ministry of Foreign
Affairs of Romania, the Ministry of National Defence of Romania, together with the Ministry of
Foreign Affairs of Ukraine and the Ministry of Defence of Ukraine, in partnership with the Centre
for Defence Strategies of Ukraine. This was the first event of this scale dedicated to the Black Sea
co-organised by Romania and Ukraine under the aegis of the International Crimean Platform.
(https://www.mae.ro/node/61634 and https://www.mae.ro/node/61634).
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Moreover, most of those who committed war crimes in Ukraine are former
prisoners recruited by Wagner. They committed the crimes on Prigojin's direct
orders and were later, after the contracts were completed, personally decorated by
Putin, which makes it possible to establish responsibility, a direct link between
Prigojin, Putin, Wagner and the war crimes.

Most of the world's political leaders will no longer be able to contextualise
these crimes in the overall context of relations between Russia and the West, this
is about the direct responsibility of the President of the Russian Federation for
committing war crimes, and they are heinous war crimes, starting from prisoners
collectively executed by throwing grenades into the pits where they were being
held to the deliberate execution of entire families in areas occupied by Wagner
troops.

Possible scenarios in the evolution of the conflict in Ukraine

On the possible evolution of the conflict in Ukraine, in an analysis
published by The Conversation, Natasha Kuhrt, senior lecturer at Kings College
London, and Marcin Kaczmarski, lecturer at the University of Glasgow, attempt
to provide three possible scenarios for the end of the Russian-Ukrainian conflict
and an analysis of the international context from China's perspective. As the war
drags on, Russia's ties with China will be tested more than ever. Whether Russia
wins or loses, or the war becomes a frozen one, the scenarios China faces are
problematic, write the two British authors..

Scenario 1: Ukraine wins.

Russia's defeat on the Ukrainian front would send a very strong signal,
confirming both the resilience of the West and the vulnerabilities of the
authoritarian regime in the Kremlin. Such a development would deal a serious
blow to the mainstream narrative within the Chinese Communist Party, developed
since the 2008 financial crisis, that the West is in decline and its rivals - especially
China - are on an upward trend..

If Russia were defeated, the consequences would depend on the nature of
the defeat. If defeat meant ousting not only President Vladimir Putin but also his
inner circle, a new Russian government could weaken relations with China and
reprioritise good relations with the West, which would be a blow to Beijing.

Of course, a weakened or defeated Russia could mean an opportunity for
China. For example, it could take a more active role in Central Asia or force
Moscow to accept a more dependent relationship with China in the economic and
financial sector.

Scenario 2: the war is won by Russia.

If Russia were to win because western support for Ukraine would erode,
this would empower other big players such as China. Beijing might be tempted to
move to more risky and aggressive behaviour, especially in its neighbourhood.
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Under these circumstances, Taiwan would face immense pressure from the
Chinese military, forcing the US to decide whether to respond militarily, given its
pledge of support to the island nation.

In addition, China's position vis-a-vis Europe will be greatly strengthened,
allowing Beijing to discourage European states from siding with America both
globally and in East Asia.

Scenario 3: the war enters a frozen phase.

The war is likely to go on for some time, with no clear winner in sight. In
a way, this would suit China, as it can continue to benefit from Russian goods
sold cheaply.

Russia's dependence on China, which has continued to grow since 2014
when it illegally annexed Crimea, will only increase - leading Moscow to rely
permanently on Chinese raw materials. This scenario, which could now become
reality, has been one that Russian politicians have constantly feared since the
1990s.

The frozen conflict scenario allows Beijing to continue its policy of
supposed neutrality while promoting its role as peacemaker without having to
make difficult choices.

On the other hand, China sees the Russian invasion of Ukraine as a war
against the West, as does Russia. A Russian victory or defeat is not just a problem
for the Kremlin, but rather could represent either victory or defeat for the liberal
international order.

For Beijing, however, it is important to avoid a complete Russian failure in
Ukraine. The role of peacemaker is one way to prevent such a development. To
this end, it may decide to increase support for Moscow, from financial assistance
to arms deliveries.

However, the long-awaited Ukrainian counteroffensive, which began in
June with the support of Western-supplied heavy weaponry, is progressing rather
slowly against Russian troops, who have had sufficient time to build solid
defences on successive alignments, including formidable minefields, and who still
have sufficient firepower to hit Ukrainian forces.

Under these circumstances, we can say without fear of being wrong, that
for several years, the entire Black Sea area has been boiling from a geostrategic
point of view, thus becoming the new powder keg of Europe, the very essence of
the interests of the most relevant geopolitical actors, globally.

Romania - an important pawn for Black Sea security

The major international players have long understood that whoever
controls the Black Sea controls the Middle East, whose democratisation implies
the formation of a secure, prosperous and democratic region in BSEZ.

In this context, Romania will have a particularly important role, having the
necessary political quality, as a full member of the European and Euro-Atlantic
security structures, but also in terms of political-military, economic-social and
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demographic sources and resources, not to mention its geostrategic position
(particularly important) at the gates of the Balkans, from where practically all
crisis situations in the Near and Middle East can be managed. This has always
been one of the most decisive aspects.

The fact that Romania is today the outpost of the North Atlantic Alliance
at the Black Sea and that the US has decided to place a military base in our
country, as well as some land components of the missile defense system
developed by the US in Eastern Europe (in the location of the former military air
base at Deveselu, Olt county), shows very clearly that the chess game for the
domination of this area is in full swing, and Romania is a really important piece of
it, but also the eastern border for both NATO and the EU.

Thus, the Black Sea and the Danube River can provide Romania with one
of the main conditions for development and a very favourable and friendly
economic perspective. Our country is also deeply interested in a stable,
democratic and closely linked BSEZ with European and Euro-Atlantic structures.

CONCLUSION
In conclusion, regional security in the Black Sea area remains a subject of
major interest for the littoral states and their strategic partners. In order to face
the security challenges, close cooperation and strengthening of defence and
security capabilities in the region is necessary.
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Abstract

The article aims to address, in a juxtaposed manner, certain personality
traits of the international investigator and the personality characteristics
extracted from the psychological profile of the Romanian population. The traits
exhibited by the judicial body comes from manuals and interrogation techniques
from the perspective of accusatory and non-accusatory styles of interviewing
individuals within the criminal process. The resulting characteristics are placed
alongside the personality traits emerging from the psychological profile of
Romanians, with the purpose of drawing some conclusions regarding the
alignment between the suggested behaviours of the person involved in the
interrogation process and the Romanians way of being.

From the combined analysis of these two aspects, a certain incongruity
has emerged between the Romanian way of being and the expectations attributed
to the modern investigator.

Key words: investigator, interviewer, hearing, interview, interrogation,
psychological profile.

INTRODUCTION
Whether we talk about interrogating individuals suspected of committing a
crime, about people who have suffered damage, or about interviewing those who
can provide information regarding the commission of a criminal act, the hearing
of individuals in the criminal process represents one of the most dynamic and
complex activities, which has at its centre the human being itself.
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Research directions on the investigator/investigated pair have expanded
primarily towards the investigated person through analysing the inner motives
behind the commission of an act, or by identifying different ways in which a
person is determined to confess after being categorized as sincere or insincere
following behavioural evaluations.

At the national level, research on the personality attributes of the judicial
body has been conducted through some studies in judicial psychology and
forensic tactics, and the criminal procedural norms have been and are the main
benchmark on the legal way of approaching a hearing. For tactical rules to be
effective, they require permanent attention and continuous research on how they
fulfil the purpose of the criminal process, in the same way that criminal
procedural legislation is subject to changes and receives proposals for
improvement.

In a paper addressing the theme of tactical and procedural elements
regarding the hearing of witnesses, the author from Romania points out some
deficiencies in the criminal procedural norm regarding the possibility of assistance
by a psychologist for the persons heard and recommends the hearing of children
up to 6 years old by a person specialized in child psychology and who possesses
specific knowledge of child cognitive development (Sologon, 2021)."

Studies focusing on the behaviour of investigators in other countries have
revealed important aspects for the entire hearing activity. Thus, by applying a
questionnaire regarding the perceptions of Slovenian police officers about the
basic characteristics of an investigation and the degree of practical use of the
interrogation manual, the following was concluded: some coercive techniques are
still used, the manual requires revision, and audio-video recordings represent the
solution for directing interrogations towards investigative interviews (Areh;
Walsh; Bull, 2015).

This article will present certain specific behaviours of investigators from
other countries and some personality traits from the profile of Romanians, with
the purpose of identifying certain concordances or discrepancies between the
internationally proposed investigator profile and the psychological profile of
Romanians. The motivation for choosing this topic lies in the need to understand
the usefulness of a hearing manual dedicated to the judicial bodies in Romania.

To provide a brief legislative and terminological context, the first section
addresses the theme of hearing in the criminal process in Romania, coupled with
some elements of judicial psychology found also in the rules of forensic tactics.

The traits of the investigator are highlighted from the perspective of the
accusatory and non-accusatory style that marks most of the hearing techniques
mentioned in specialized studies, and in the section dedicated to the Romanian
way of being, certain personality traits are presented resulting from the shaping of
the psychological profile of the Romanian population.
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The conclusions aim to draw attention to certain areas of development
within the personality structure of Romanians and to raise awareness of the
optimal behaviour that an investigator can adopt during a hearing".

I. INTERNAL ASPECTS

The traits of the investigator that will be referenced in the article will be
taken from the international bibliography, as they emerge from various manuals
and hearing techniques. Even though the characteristics of the investigator are not
taken from Romanian specialized literature, we consider it useful to briefly
present the context of the criminal procedural process within which hearings are
conducted in Romania, primarily to understand the terminological differences, to
which notions of judicial psychology will also contribute.

In accordance with the regulations of the Code of Criminal Procedure
(Law no. 255/2013 for the implementation of Law no.135/2010), no explicitly
significant distinctions are established between the concepts of 'hearing' and
listening’, as an activity that defines the evidentiary process through which a
statement is obtained. Article 106 paragraph (1) of the Code of Criminal
Procedure shows the alternative application of these terms, without a clear
conceptual difference between the two notions being deduced from the legal text.
In doctrine (Neagu; Damaschin, 2020, p. 483), there emerges an opinion that
supports the absence of any procedural differences between the activities of
hearing and listening, both encompassing the phase of free exposition and the
interrogation stage. Contrary to this approach, another doctrinal position (Mateut,
2019, p. 505) proposes a clear distinction between the two notions, attributing
exclusivity to the term ‘hearing' in the sphere of the criminal process, while
listening’ would be reserved for judicial approaches external to the substance of
the case.

The Code of Criminal Procedure provides for a phased approach regarding
the manner of listening to the suspect or the accused. It begins with a preliminary
interrogation about personal data and continues with informing about the rights
and obligations that come with the status of the person being heard, followed by
subsequently offering the suspect or the accused the opportunity for a free
narration regarding the crime that has been attributed to them. Later, the
participant in the criminal process is likely to be subjected to a set of questions in
the interrogation stage. Even though the mention is only about the suspect or
accused, this structure of the hearing procedure, consisting of a phase of free
narration and one designated for questioning, represents the rule in the matter of
hearings. To make a connection with the next section of the article, we can state
that the free narration is synonymous with the interview, and the questioning stage
represents the interrogation, similar to how the phases of hearing are named and
described in various international approaches, especially those from the United
States of America and the United Kingdom.
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The notion of inquiry, although used in the Code of Criminal Procedure, is
limited exclusively to references concerning special methods of surveillance or
investigation, and the term ‘interrogatory' does not exist in any form. The term
‘investigator' or ‘interrogator’ does not exist either, and to designate the person
conducting the hearing, the term ‘judicial body' is used, as part of the tableau of
participants in the criminal process, alongside the lawyer, the parties in the
criminal process, the main procedural subjects, and other procedural subjects,
such as the witness and others.

Despite this, from the perspective of judicial psychology and forensic
tactics, the notion of inquiry exists in a relative indistinction with hearing,
listening, investigation and interrogation. The judicial inquiry, as a procedure
carried out both in the phase of criminal investigation and that of trial, is defined
[Mitrofan; Zdrenghea; Butoi, 1994, p. 148] as a cumulation of relationships that
the investigator has with other participants in the process. Characterized by the
presence of a certain emotional tension and conducted in a systematic way, the
interrogation represents the contact between the state representative and the
person suspected of committing a crime, in which context the judicial body is later
also called an investigator [Butoi, 2004, p. 85].

Since the term ‘judicial body" is used throughout the criminal process, in all
phases and criminal procedural activities, we consider it too generic to exclusively
designate the person conducting the hearing, which is why the notion of
investigator seems more appropriate. Even though it has a transient character, it
better responds to the need for synonymy with terms like detective, investigator,
interviewer, and interrogator. The terms will be used as such to maintain the sense
the authors intended to attribute in their original works, differently, depending on
the legal and conceptual approach.

Il. TRAITS OF THE INVESTIGATOR

Subsequently, certain traits of the investigator will be highlighted as they
emerge from the interrogation techniques used internationally, starting with the
infamous Reid technique, as well-known as it is controversial, and then moving
on to non-accusatory techniques, such as the investigative interview. Despite the
fact that these are different approaches, certain characteristics are common and
serve to create a comprehensive picture of the behaviour and competencies of the
investigator.

2.1 Accusatory style

The dominant characteristic of the Reid technique lies in accusing the
person being heard after an interview has been conducted, and the interviewer has
formed a belief regarding the person's insincerity. Based on this approach, several
hearing techniques have been developed, largely built on the basis of conducting
an interview in the initial part and then applying knowledge acquired by the
investigator for detecting simulated behaviour. The second major stage is the
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actual interrogation and is applied to individuals suspected of being insincere and
having a hidden involvement in the investigated act.

In the 5th edition, the most recent of the interrogation manual proposed by
the Reid Institute (John E. Reid & Associates, Inc., reid.com), the authors of the
work approach the investigator's competencies differently depending on the two
stages, the interview and the interrogation, and do not exclude the possibility of
being the same person. On the contrary, it is recommended that the interviewer
continue the interrogation because the trust relationship built with the investigated
person is particularly useful in the persuasion process. (Inbau; Reid; Buckley;
Jayne, 2013, p. 64). From this point, we understand that the investigator proposed
by this technique must feel comfortable when manipulating a person they consider
guilty, in order to obtain a confession. In addition, it is recommended that the
investigator's flexible attitude goes even further so that they can display, in the
most authentic way, an apparent sympathy even towards a person suspected of
committing the most heinous acts. They must be able to lie about the strength of
the evidence in the case and be capable of treating with respect an arrogant or
provocative person, all to access the truthful part of the interrogated person.

We understand that a good investigator must possess high confidence in
their ability to detect truth or lies, the capacity to discern between them, and the
strength to support their decision. This advocacy for behaviour is not out of
obstinacy, but from confidence in their capabilities, and a successful interrogation
is not driven by passion or resentment, with the emotional control of the
investigator being essential. The manual suggests that communication ability is
the most important at this stage, where the investigator must be able to maintain a
sustained pace of interrogation for a long period of time and not lose the attention
or interest of the person being heard. This aspect does not translate into the
investigator getting absorbed in a long monologue and losing attention to the
suspect's behaviour.

Returning to the stage preceding the interrogation, even within this
technique, the conduct of the interview is done in a non-accusatory manner and
aims at gathering information. The authors of the manual believe that the
personality and attitude of the interviewer play an important role and only those
who are authentically concerned about people are successful. The investigator
must feel comfortable asking questions and be able to approach sensitive subjects
in a relaxed and confident manner, despite the traumatic context and the behavior
of the person in front of them. An investigator who feels uncomfortable asking
questions creates more nervous tension in the case of a sincere subject and more
confidence in the case of an insincere subject (Inbau; Reid; Buckley; Jayne, 2013,
pp. 56-57).

Because we preferred an inverse approach to the natural stages of hearing,
from interrogation back to interviewing, the second part of the subsection
dedicated to the accusatory style will develop some elements within the interview
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stage, such as the importance of establishing rapport and self-evaluation of
activity.

In the second edition of the book for law enforcement forces, John E Hess
defines rapport as a state of mind characterized by empathy, sympathy, and
comfort (John E Hess, 2010, p. 11). To create such a state, the former FBI
Academy instructor recommends that the investigator adopt behaviour aimed at
reducing the interviewee's anxiety. At the same time, he suggests offering
compliments and using mirroring techniques from neuro-linguistic programming
to increase the comfort level of individuals in a hearing context. The mirroring
technique of Bandler and Grinder contributes to creating good rapport, but overly
obvious or unnatural mirroring can create a sense of manipulation and lack of
authenticity. The author discovered that flattery is meant to make people feel
better about themselves and they will attribute this feeling to the person who
initiated the compliment. We understand that the investigator must be able to
create a state of reduced anxiety and as much connection as possible with the
person being heard, starting from the objective that most interviewed people want
to cooperate.

Self-evaluation of activity, or the interview critique made by the
interviewer, consists of asking a question regarding how they would do something
differently if they were to start the same interview again. Hess argues that most
interviewers who are willing to ask themselves this question often have difficulty
in answering or are left with a vague feeling of insufficiency, unable to name
exactly what they would change specifically. Most often, this happens because of
a holistic evaluation of the interview, sufficient to provide an assessment, but not
enough to objectively improve performance.

2.2 Non-accusatory style

The purpose of this article is not to conduct a comparative process between
the different approaches of hearing techniques used internationally. However, one
of the main criticisms brought against the accusatory style is that the adversarial
system, even though it is specific to the Anglo-Saxon legal system, should be
removed from the interrogation room (Leo, 2009, p 327). To support this
proposal, the example of the English is given, who proceeded in this way to
improve the quality of interrogation practices and the quality of the evidence
obtained in the hearing process. In a more recent opinion of the same author and
based on the most comprehensive research currently available, police hearings
should have an investigative function, carried out through an investigative
interview, and not an accusatory one, as is the Reid technique, with the objective
residing in finding out the truth, even if it means cancelling the opinions initially
formed (Leo, 2018, p 38).

To continue along the line of finding the truth, we retain some elements
that resulted from studies on the obstacles faced by investigators when they need
to accurately assess the veracity of statements. The analysis of these studies was
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carried out within a manual on the psychology of investigative interviewing, as a
technique of the non-accusatory style (Bull, Valentine, Williamson, 2009).

Thus, the lack of knowledge based on scientific evidence and specific
skills for evaluating truth will incline the investigator towards custom and will
create a blind trust in their own experience, very close to the popular myths and
those of the organization they work in. On the other hand, without training
grounded on the latest findings in the field of judicial psychology, it is very
difficult to know what lying looks like, and the most convenient is to presume.
The lack of critical thinking is considered the main obstacle in accurately
assessing the truth, and the lack of objectivity can be observed through internal or
external factors. Mental, physical health, and ego, as internal factors, have a very
large impact on the decisions of evaluators, and in terms of external factors,
investigators may feel the pressure of heavy tasks and unreasonable deadlines
(Bull, Valentine, Williamson, 2009, p. 308).

In the same work, it is recommended that training for assessing a person's
sincerity should focus on four major areas. Firstly, it is necessary to abandon bad
habits, then to acquire knowledge based on scientific evidence and to implement
scientifically validated tools. The last and most difficult major area consists of
using methods that emphasize critical thinking in the evaluation of sincerity.

American psychologist Paul Ekman's research is relevant, according to
which most people rely in the process of evaluating sincerity on what has been
termed 'my theory' of behavioural evaluation. Myths fuelled by society reflect
common beliefs about the 'signs' of sincerity and insincerity, without there being
in reality a 'Pinocchio’s nose' as an indicator of lying (Ekman, 1991, p. 80).

Through a questionnaire administered to a large sample of police
investigators in Singapore, a recent study (Chin; Milne; Bull, 2022) also examined
the behaviours investigators claim to have during hearings, and the results
reinforce previous research recommending caution towards the use of interview
behaviours associated with an accusatory approach and an openness to
communication based on rapport. The same article notes that the cultural structure
of the population in Singapore tends to be collectivist, the same inclination that
the population in Romania has, as we will see in the next part of the article.

I11. HOW ROMANIANS ARE

In 2015, Professor Daniel David managed to obtain certain psychological
attributes of Romanians based on evidence-based research and published the book
‘The Psychology of the Romanian People: The Psychological Profile of
Romanians in a Cognitive-Experimental Monograph' (David, 2015), from which |
have extracted certain traits that outline the psychological profile of Romanians
through the prism of personality traits.

The personality profile addresses the subject of the general abilities of the
population in Romania and it was found that the intellectual potential is at a level
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close to that of other countries in Western Europe or the United States of
America. However, it can be observed that intelligence, whether fluid or
crystallized, does not fully reflect the latent potential of Romanian intelligence.
The same observation is valid for creativity, which at a deep level is similar to that
of other developed societies, but shows notable differences to the detriment of
Romanians at the surface level. Also, we note that the emotional intelligence of
Romanians is inferior to other nations, both at the depth and surface level, from
which we can deduce our difficulty in understanding and managing our own
emotions, as well as understanding and managing those of others.

Regarding personal intelligence as a personality indicator, no significant
variations are noted, except for the fact that Romanians tend to create a more
pronounced positive impression compared to Americans. Regarding the character
and temperament of Romanians, the lower level of agreeableness can manifest
through stronger ambition, but also through a higher level of suspicion. The
motivation for work among Romanians is of an extrinsic nature, seeking to satisfy
the need for social affirmation, but due to a reduced self-esteem, the style of
personality and relating remains a defensive one.

Romanians are also deficient in managing emotional and relational
aspects, which is why they have developed various coping mechanisms such as a
superiority complex to cope with states of psychological discomfort. Also,
regarding interpersonal relationships, personality tests have highlighted high
scores in distrust of people, scepticism, controlled hostility, and indifference, traits
that make us seem more reserved in reality than we think we are. Mainly
supported by a gregarious spirit and low conscientiousness, Romanians have
recorded high values in terms of indiscipline, an aspect that also emerged from
self-assessment tests, which means that we are aware of this behavioural deficit.

As a synthesis of the personality profile outlined following research that
spanned over ten years on the population of Romania, we can assert that despite a
good level of intelligence, the psychological profile of Romanians is marked by
distrust, cynicism, and scepticism. There are strong tendencies to accentuate both
the positive and negative, and the high level of competitiveness acquires
unfavourable connotations when confronted with indiscipline and tends to turn
into frustration.

Also, within a Romanian research study, which does not claim to conduct
a comparative examination with other nations, the five factors of the Big Five
model - emotionality, extraversion, openness, agreeableness, and
conscientiousness - were used to identify the grouping of the Romanian
population according to these factors (Albu, 2016, pp. 73-83). The conclusions of
the work positioned the Autonomy and Conscientiousness factors at a low or very
low level, which can be interpreted as a lack of personal opinions and high
indiscipline. The lack of opinions is characteristic of the gregarious spirit, and
indiscipline specifically concerns the way we relate to tasks.
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The gregarious spirit and collectivist structure do not seem to be anything
new for the personality profile of Romanians; the person of character has always
been the one who followed 'the bell of the herd' and did not step out of the group's
word (Radulescu-Motru, 1998, p. 36). In the same work, first published in 1937,
the academician Constantin Radulescu-Motru noted the Romanian tendency
towards individualism and wasting time on unimportant things, and the belief that
we are hospitable was present then as well. This latter trait, viewed from the
perspective of modern research, seems to be more about how we see ourselves
and not how we are in reality. It should also be noted that at that time, the current
psychometric tests validated on the Romanian population were not used, with
most opinions being expressed on emic bases.

We conclude the approach to personality attributes with a reference to
recent research on the psychological profile of candidates for police schools in
Romania and the Republic of Moldova. The common attributes in the two
populations were sociability, activism, and intelligence, with the note that there
was a tendency towards desirability among candidates from Romania, a factor that
can distort the personality profile (Olaru; Anton, 2023). The research once again
confirms the tendency to present ourselves in a better light and the belief that we
are sociable, active, and intelligent people.

CONCLUSION

Regardless of the accusatory or non-accusatory style of hearing, the
investigator is presented as a person capable of creating an authentic rapport.
This rapport is based on attributes that involve high communication skills and the
ability to feel empathy, sympathy, and comfort in the relationship with the person
being heard. Even without the application of interrogation techniques, known for
their clarity of steps to follow, hearing requires organization and during the
interview stage, a certain structure is useful for the process of self-evaluation.

Creating a state of comfort for the person investigated for committing a
crime may seem counterintuitive, but a state of high anxiety is not even useful for
liars. Manipulation-based techniques include behaviours of validation through
sympathy and respect, even towards the authors of repugnant acts.

Using the non-accusatory style calls for the need to abandon old hearing
habits and to use only those methods and techniques that are scientifically proven.
Critical thinking is highly valued and aims not only to evaluate the behaviour and
words of the interviewee but to question one's own behaviour. The interrogation
of the way of thinking and organizing the interview is encouraged, and the
investigator must understand and admit wrong research directions.

Presenting the personality attributes of Romanians highlighted the latent
potential in the intelligent approach of all tasks, but also deficiencies in emotional
intelligence, so important in the hearing process.
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It is difficult to assume an easy and authentic rapport of the investigator in
the context of the Romanian profile, marked by distrust in people, cynicism, and
scepticism. A high score in self-confidence does not mean confidence in one's own
decisions, and these values must be correlated with the existence of a superiority
complex and an external motivation to receive appreciation from others. It is
difficult for a person with high scores in indiscipline to resist the frustration
during a hearing and to be able to objectively analyse where they went wrong and
where adjustments are needed.

Although we have observed that Romanians tend to present themselves in
a positive light, the purpose of the article is to highlight those behavioural areas
that need to be developed in the context of interviews and interrogations, as well
as to point out the need for a manual or hearing techniques that consider the
internal psychological profile.

The need for concrete training in the direction of being aware of the
advantages and dangers of hearing techniques is also claimed in international
studies, relevant being the position of Spanish investigators who highlighted the
almost complete lack of specific training regarding the conduct of interviews
(Schell-Leugers; Masip; Gonzales; Vanderhallen; Kassin, 2023).
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Abstract

“Prevention is always better than cure” is a concept that fits perfectly
when it comes to safeguarding in schools. In the last few years, schools have been
challenged deeply because of different incidents, especially after Coronavirus,
with serious consequences. One regards the economical side of institutions. The
present paper tries to show why it is a must to have a Safeguarding Policy in
schools, and the case study reflects such documents in an international school in
Romania: International School of Oradea.

Key words: economy, safety, policy, implementation, school.

INTRODUCTION

School safety is crucial for the well-being and success of students. In
recent years many countries have started taking this issue even more seriously as
the pandemic period displayed the importance of safety and wellbeing in the
schools.

Ignoring safety measures can lead to serious consequences, both
financially and emotionally. The economy of safety in school is no longer limited
to financial investments and requires the schools to have strong communities
working together to create a safe and secure environment which fosters learning
and growth. Addressing these safety measures within a plan has many positive
results which will be described in this paper.
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I. ASYSTEM IN CRISIS

The current situation of school safety shows very high numbers in certain
areas. In the United States of America in a study performed in 2019 22.2% of
bullying incidents have been reported by 12-18-year-old students. (Report on
Indicators of School Crime and Safety: 2021).

With the rapid development in the field of technology and mobile devices,
cyberbullying is also another type of risk which is common in many schools.
Bullying is not the only type of risk existing in the schools. The high crime rates
and physical aspects need careful planning and organization of the resources.

To create a safe and secure learning environment all the aspects from
playground injuries to bullying, all the safety elements need to be addressed to
create a safe and secure learning environment.

One of the biggest benefits of investing in school safety therefore having a
safe environment is the fact that a safe and secure school environment promotes
better physical and mental health, leading to improved academic performance and
overall success. As it enhances the performance and well-being of the students,
students are more eager to be in the school and this results in them developing
nicely. Regarding the economical development of the countries there is a 2010
study in which economists Eric Hanshek and Ludger Woessmann states “if the
UK could halve 50 point gap with Finland on the international PISA student
assessment, this could eventually boost the annual GDP growth rate by around 20
per cent. (Hanushek and Woessmann, 2010).

There is also a long-term financial benefit to investing in school safety. By
investing in safety measures, schools can avoid the financial burden caused by
accidents, such as medical expenses and lawsuits. Positive impact on school
reputation is another result as schools with a strong commitment to safety build
trust with parents, students, and the community, enhancing their reputation as an
educational institution.

Il. SECURE ENVIRONMENT, SAFE SCHOOL

To improve school safety first strategy would be the implementation of
safety protocols and procedures addressing specific issues like playground
expectations, school access policies, antibullying policies, health and safety
policies.etc. Developing clear protocols and procedures that address potential
hazards and emergencies ensures a proactive and efficient response to any safety
situation.

Installing safety equipment, like surveillance cameras, secure entrances,
and well-maintained facilities, creates a secure environment for students and staff.
Here although the initial investment can be significant considering the long term
benefits it is very important that all institutions take this into account. Utilizing
advanced technology,such as smart security systems and real-time monitoring,
strengthens school safety measures and enhances emergency preparedness.
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Besides having all these measures another essential factor is the
collaboration among the stakeholders. It is very important that everybody working
in school acknowledges their responsibility and there is a systemic approach to
continuous training.

I11. SAFETY MEASURES-BEST PRACTICE

International School of Oradea is a private institution, created in 2017, in
the city of Oradea (in the North-West side of Romania, at the border with
Hungary), by both Lumina Educational Institutions, the Municipality of Oradea
and Oradea Local Development Agency. It is a non-profit school that offers two
lines of education: a British Curriculum education (based on the National
Curriculum of England), where the language of instruction is English and since
the last three years, it is providing also a Romanian Curriculum education, with an
intensive English programme, where the language of instruction is Romanian. At
the moment there are almost 200 students learning in both sections, with ages
between 2 and 12 years old. There are more than 30 teachers that work at
Interntional School of Oradea.

The values of International School of Oradea are “Learn, Respect,
Succeed”, promoting a safe and supportive learning environment for each child,
which nurtures a joy for learning, creativity and excellence in all fields of
development, in direct connection with the local community, in order to develop
in our students skills that will enable them to be in the near future independent,
successful and respectful adults, givind back to the global society the things they
were initially taught.

The school’s mission and philosophy are based on democratic values such
as truth, freedom, justice, human rights, the law and collective effort for the
common good, stating that each school pupil and member of staff is a unique
human being that is capable of growth and development, spiritual, moral, but also
intellectual and physical. ISO celebrates and recognises achievement and believes
that relationships are fundamental for all individuals’ fulfilment. Families are the
basis of a society in which people care for others, a sources of love and support
for all their members, and they are essential to be involved in all the learning and
pastoral sectors of our students’ interests.

In order to accomplish all these, the ISO community needed to be
organised and informed about the ways all community, together, build the
school’s objectives. A series of policies were written and created in order to
prevent any situation or harm that can appear, and the process is still an on going
one, evaluated and reedited annualy. Everybody has access to some of ISO
policies, even before registering to our school, which are published on the site of
the school and that regards different sectors, such as teaching, learning,
assessment and recording, positive behaviour, playtime, cookies, admissions,
complaints, confidentiality.
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At the International School of Oradea, through several policies such as the
Health and Safety Policy and Safeguarding Policy the safety measures are
implemented and made known to everyone involved in the activity of the school®.

Regarding the safeguarding policy having the necessary checks before
hiring new staff members, controlling access to the building and having strict
rules such as staff members not being allowed to take photos of the students with
their personal devices, or parents not being allowed to remain alone with any
student unsupervised in the school premises are just some of the examples. All the
CCTV cameras and collaboration with professional security companies also add
an extra layer of security for the school community.

Other than these measure, the risk assessments are being made for any
external school event and in acquisition of new school equipment such as
playground items, their compliance for the children use are checked.

There is an active role named Health and Safety officer and this person is
in charge for the regular maintenance of the site, planning and practice of regular
drills for different emergency situations so the students are aware of the
expectations and trained in this regard.

Although it is an essential factor, there can still be some challenges such as
lack of funding and resources. Referring back to the safety in schools being a
collaborative responsibility, the part of the governing bodies is to ensure that the
schools allocate a significant part of their budget for the safety. Postponing any
regular maintenance work might result in a bigger financial loss on a long term.
Limited training or access to expertise might be another challenge for which the
schools can collaborate with other schools to create some common resources or
some online platforms might be referred as they are usually more cost effective.

If all these safety measures have not been considered from the beginning,
when some new measures would like to be introduces there might be some
resistance from different stakeholders. Therefore it is impotant, informing all the
parties with the importance of these measures and offering training for them to
raise awareness. Finally the procedures should be supported with strict policies to
make sure everbody understands that it is not an optional matter. Other than this
there is also an annual week which is celebrated as a Safety Week where the
school collaborating with some of the parents organizes focused activities to
improve the understanding of the students in different matters such as food safety,
road safety etc.

The school regularly invests for different training and implementation
procedures either through some online platforms or working directly with
professional partners.

1 .
WWW.isor.ro
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CONCLUSION

As a conclusion creating safe schools benefits students, schools and
communities, leading to improved well-being, financial savings, and a positive
reputation.

Therefore it is important for any community to prioritize school safety
through a collective effort and the educational stakeholders to invest in resources,
training and sustained commitment.
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Abstract

Through this article we aim to highlight the importance of social and
educational policies for promoting equity in the Romanian educational system.
The paper also contains an investigative study aimed at evaluating the personality
traits of teachers and their level of anxiety and the role that certain maladaptive
cognitive mechanisms have in the manifestation of counterproductive professional
behaviors. The data of the study were collected based on online questionnaires
from 31 teachers from the "Kemal Ataturk™ National College in Medgidia,
Constanta County, Romania.

Key words:social equity, educational system, adaptive and maladaptive
professional behaviors of teachers.

INTRODUCTION

The problematic aspects of the entire educational system in Romania,
which particularly affect the students in disadvantaged social categories, are the
insufficiency of the material resources, the poor motivation, the school dropout
and the discrimination to which are added some dysfunctional attitudes of the
teachers. These inequalities also derive from the ethnic, economic, social back-
ground and the students' residency environment.

Numerous studies point to the existence of inequalities in accessing and
participating Romanian students in a quality education. Belonging to the Roma
ethnicity, residence in poor rural or urban areas, low economic resources are the
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variables that in Romania are negatively associated with access to education, as
well as with the quality of education.

Social inclusion is one of the desiderata of educational programs and
policies promoted at all levels of schooling. It is based on equal opportunities and
aims to facilitate access to education granted to all young people regardless of
background, health status, ethnic, religious or biological gender.

Through the Education 2030 Declaration "For inclusive education and
quality equitable education for all, throughout life", at the World Education
Forum in Incheon (Republic of Korea, May 2015) it was claimed that the
recognition of the right to education is interconnected with all human fundamental
rights.

Social exclusion has been recognized within the EU and the UN as one of
the main barriers to economic growth and sustainable development (Vrasmas T.,
2014).

Discrimination is identified as one of the reasons why equal opportunities
are not respected as a social principle. The many aspects of discrimination show
that it manifests itself in exclusion, restriction and differentiated treatment
towards people, groups, community to the disadvantage of some of them.

The present work aims at evaluating the personality traits of teachers and their
level of anxiety and the role that certain maladaptive cognitive mechanisms have
in the manifestation of professional behaviors. The data were collected based on
online questionnaires from 31 teachers from the "Kemal Ataturk™ National
College in Medgidia, Constanta County, Romania and were processed using
statistical processing methods.

The complexity of the concept of psychological health in organizations
makes it difficult to operationalize in a unitary, consensual form at the level of the
international scientific community.

Psychological health relates to life experiences (life satisfaction, joy,
happiness, etc.), and in the organizational field, it includes general work-related
experiences (job satisfaction, attachment to the professional organization, etc.)
and specific experiences (satisfaction in the relationship with colleagues).

Teachers need to outline a set of personality traits that will support them in
multiple tasks and in various teaching activities. At the same time, a continuous
emotional regulation is needed so that the wear and exhaustion of the physical and
mental due to the excessive consumption of energy, forces and individual
resources, do not disturb the teaching activity and the action potential.

Multiple researches on the topic of anxiety have shown that many factors
affect the level and forms of anxiety perceived by teachers. The professional
experience, the type of school, the physical condition of the class and school, the
personality of the teacher, the characteristics of the students, the relationship with
the students' parents, the context, the level of teaching of the class, the family
concerns, the changes in the national or local curriculum are some of the factors
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that contribute to the level of stress and its consequences. Shillingford, Patel and
Ngazimbi (2012) point out that teachers face a multitude of challenges, for
example, legislation, school reform policies, teacher-parent relationships, conflict
with other teachers, etc. that could induce symptoms of anxiety.

Studies in the international psychological literature highlight the link
between personality traits and the level of anxiety felt by teachers during classes.
Houlihan, Fraser, Fenwick and Fish (2009) investigated what are those personality
traits that are associated with anxiety at a sample of teachers at an educational
institution in Canada. The results indicate positive correlations between the trait of
neuroticism and the high level of anxiety in teaching at the classroom.
Considering that neuroticism includes emotional instability and self-awareness,
the authors would expect such results. (Houlihan, Fraser, Fenwick and Fish,
2009).

International studies show various results as they consider higher seniority
in work as a protective factor against anxiety in the workplace. Morteza and
Morteza (2014) investigated differences between participants young teachers vs.
teachers with work experience, indicating a higher level of anxiety as being
present in young teachers compared to older ones (Morteza and Morteza, 2014).

The study conducted by Samfira and Palos (2021) on a sample of 284
teachers in Romania, identified conscientiousness and openness as predictors for
coping strategies based on functional cognitive schemes as personal resources,
these focusing on reflectivity, projection, strategic planning and preventive
adaptation. (Samfira and Palos, 2021).

Considering the specifics of the institution in which we carried out the
psycho-pedagogical research, it is important to mention the importance of
ensuring a cohesive climate of cooperation between teachers and students
belonging to different ethnic minorities. As Tusa E. (2020) notes, "ethnic
minorities have a fundamental role in building social capital due to the
contribution they bring to the societies in which they coexist together with social
and political majorities. The accumulation of social capital also includes the set of
political and cultural rights that minorities can enjoy. There is a direct relationship
between the granting of minority rights and the social balance that makes a direct
contribution to the construction of social capital.”

1. INVESTIGATIVE STUDY: THE INFLUENCE OF TEACHERS'
MALADAPTIVE COGNITIVE MECHANISMS ON STUDENTS
1.1. Research objectives
The aim of the research is to evaluate the dimensions of the teaching staff's
personality and the relationship with the level of anxiety, the maladaptive
cognitive mechanisms that could influence this level of anxiety, as well as other
individual factors (level of enrollment in education, age group).
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The objectives of the research were aimed at evaluating the dimensions of
the teaching staff's personality in relation to the level of anxiety, as well as at
evaluating the influence of the professional experience as a factor of mental
stability in the teachers with seniority in work.

1.2. Study design

This study is a transversal, correlational and comparative one that aims to
study the relationships between the described variables.

1.3. Lot of participants. Procedure

The population included in this research consists of teachers (N = 31)
selected according to levels of professional experience: the first group 1 is made
up of teachers with up to 5 years of experience (N = 12); the second group
comprises teachers with experience between 6 and 14 years (N = 9) and the third
group includes teachers with professional experience of more than 15 years (N =
10)

Of the total teachers, we have N women = 27 and N men = 4. A non-
probabilistic method of sampling was used, namely sampling by convenience and
identification, as these populations were available at the time of distribution of the
questionnaires. The research was carried out at the "Kemal Ataturk” National
College in Medgidia between 15.02-2022-15.05.2022.

1.4. Research methods. Tools

For the purpose of collecting and interpreting the research data, the CP5F
Personality Questionnaire, the Beck Anxiety Inventory and the Young Test for the
evaluation of maladaptive cognitive schemes were used. The data collected is
processed through IBM SPSS Statistics 20.

The Personality Questionnaire with 5 Factors (CP5F Questionnaire),
adapted and calibrated on the Romanian population and provided by Cognitrom
Romania Cluj-Napoca is intended to evaluate the five factors of the Big Five
model (Extraversion, Emotional Stability, Conscientiousness, Kindness and
Openness to Experience). It can be used for the diagnosis of personality, in the
educational field, in the clinical field and in the field of health psychology.

The J. Young YSQ test evaluates early maladaptive schemes and examines
them as vast themes about oneself and one's own relationships with others that
develop in childhood, develop throughout life, and can come dysfunctional to
some extent in adulthood. They were classified into five types of
counterproductive attitudes in professional relationships: separation and rejection,
autonomy and diminished professional performance associated with a sense of
vulnerability.

The Beck Anxiety Inventory developed by Beck and collaborators (1988, 1990)
aims to identify the severity of anxiety symptoms in adults.

1.5. Hypothesis testing

Hypothesis no. 1: It is presumed that there are correlations between the
dimensions of the personality and the level of anxiety of the teachers.
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In order to test this hypothesis we would check if the scores obtained are
normally distributed. From the Kolmogorov-Smirnov test, the statistical threshold
at Extraversion, Conscientiousness and Courtesy was p = 0.15, p = 0.03,
respectively p = 0.003 (p < 0.05), so the distributions of the scores at these
dimensions do not meet the position of normality. That's why we used the
Spearman correlation coefficient to verify the association between the dimensions
to be investigated (personality traits and anxiety) in the study. The Spearman rho
coefficient indicates a significant negative correlation between the professional
opening variable and the teacher anxiety variable (rho =-0.638, p = 0.001).

Openness to experience represents the personality dimension of teachers
that reflects their predisposition and motivation for the activity of cognitive
exploration in the field of profession I. It is associated with the openness to
fantasy dimension that involves didactic innovation, based on the ability to see
new possibilities, solutions, unexpected and innovative combinations of active-
participatory and problem-solving didactic elements and strategies.

Education professionals identify new possibilities for the development of
personal and professional resources. Taking into account the last period, the
pandemic one, when teachers have made lessons in the online environment, they
have been open to the use of methods and procedures specific to digital education,
different software and materials compared to those frequently used in the teaching
activity. The dimension of the evasion towards the acceptance and awareness of
their feelings represents the ability to differentiate a large range of emotions, a
permanent contact with their own inner feelings. Teachers have this inclination to
identify, differentiate the complexity of emotional experiences and to accept this
important side of life. Openness to action involves an inner motivation to always
do new things, to bring new teaching strategies to students, to do various
activities, to spend time in a pleasant way putting into practice hobbies, various
activities of students, promoting project-based learning. The openness of teachers'
values highlights the need to re-examine social, political, religious values,
promoting interculturalism and the values of democracy.

Hypothesis no. 2

It is presumed that the level of anxiety differs depending on the age
groups; young teachers (ages 25 to 39) have a higher level of anxiety compared to
older ones (40 and 65 years).

In order to test this hypothesis, we divided the sample represented by
teachers into two age groups: group 1 comprising teachers aged between 25 and
39 years (35.48%) and group 2 comprising teachers aged between 40 and 65 years
(64.52%).

Since the distribution of scores in the variable "Anxiety” meets the
assumption of normality, we will use the student t test to compare the two age
groups to the anxiety variable. The 25-39 age group obtained a higher average of
anxiety scores (M = 33.73, SD = 2,284) compared to the average score of the age
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group 40 — 65 years (M = 23.00, SD = 1.806) The student test t for comparing age
groups indicates a statistically significant difference between the two groups
(t(29) = 14,402, p = 0.001. Hypothesis 2 is confirmed — younger teachers have a
higher level of anxiety compared to older ones, in other words, the experience
gained in work is one of the factors of mental stability in teachers who have more
seniority.

Anxiety refers to subjective feelings of nervousness, fear, panic, turmoil
and worry (Spielberger, 1966, 1983). "This arises in response to the uncertainty of
a future event/assessment and/or to the concern about the consequence of an
event." Spielberger (1966) proposed and differentiated her anxiety as a state of
anxiety and a personality trait.

Anxiety as a state engages the feeling of fear as a result of activities in the
autonomic nervous system triggered as a result of concrete circumstances
perceived as threatening, while anxiety as a trait is an "acquired behavioral
disposition that predisposes an individual to perceive a wide range of objectively
non-hazardous circumstances as threatening™ (Spielberger, 1966, p. 17). So, the
age of teachers influences the level of anxiety. The process of training as
professionals in the educational system is extensive and continuous. As the years
go by, adult teachers regulate their emotional state much better, identify their
emotions more easily and manage them successfully in front of students, so that
the lessons or the presence of the teacher in front of the class are at the level of
their expectations, but also that of the students, and anxiety is only an easily
manageable emotional state.

This aspect can be explained from the point of view of how to manage
emotions, by a better knowledge of one's own personality. Also, the level of
communication and relationship with other important factors of the educational
process is developed, and the management of one's own emotions is much more
effective.

As for hypothesis 2, a weak level of association between maladaptive
cognitive patterns (failure, vulnerability, addiction and protectionism) and the
level of anxiety of teachers was obtained.

Personal emotional regulation is a skill that allows the teacher to develop
and assimilate approaches and strategies to manage stress, thus leading to
satisfaction in the educational process.The teaching profession really involves
aspects of patience, empathy, adaptability. The multiple transformations of the
last period within the education system have increased the resistance to stress of
teachers.

The context of Romanian education is a great challenge. Continuous
changes, multiple requirements lead to increased anxiety levels of younger
teachers. But over time, career development, professional satisfaction, time spent
at work, performances obtained are aspects that influence the well-being of adult
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teachers. The multiple transformations of the last period within the education
system have increased the resistance to stress and anxiety of teachers.

In recent years, education has undergone a number of transformations. The
training courses have the role of training the teachers from a professional point of
view. In parallel with these courses, it would be interesting to carry out some
programs of mindfulness in order to improve well-being, diminish anxiety and
find an inner balance, as an important resource of life.

CONCLUSION

Openness to experience is the personality dimension of teachers that
reflects their predisposition and motivation for cognitive exploration, both in the
perceptual and in the rational field. The questionnaires were applied in an
educational institution that promotes multiculturalism and equity in education.

Multiculturalism takes into account the simple recognition of the existence
of the cultural variety of the contemporary society and refers to the totality of the
steps taken in order to preserve and value this variety individually, respectively
the differences that characterize the various cultural areas. From this perspective,
multicultural education has the role of allowing each culture to promote, through
adequate instructive-formative actions, its own values and cultural specificity. In
other words, multicultural education "involves a restructuring of the educational
phenomenon in the sense of multiplying the activities it subsumes according to the
typology of the various cultural identities specific to a particular society” (Stan
C., 2010)

Multicultural education focuses on promoting the rights to education of all
citizens regardless of ethnic or religious affiliation and plays an important role in
ensuring fairness for learning opportunities and mitigating the effects of racism. It
is based on the convergence of three educational practices: group diversity,
interactive training and practicing the effectiveness of teaching-learning styles in
different cultural contexts.

What kind of social change do we want from teachers? We want them to
promote humanistic values: participation in social and cultural life, empowerment
of, and dependence and belonging to national and ethnic values, acceptance of
cooperation, positivism, valorization of empathy, his respect and dignity. We
encourage teachers to implement an educational curriculum centered on moral
and social values, to value the realistic personal and professional development of
young people and to encourage them to achieve rational law based on critical
thinking.

In order to promote the values of social solidarity, Professor Vaideanu G.
(1996) stated: "We consider that one of the main objectives of modern education
must be to prepare children and adolescents to participate in a conscious and
active way in building a world community rich in different aspects but united in
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the pursuit of common goals such as peace, security and a more harmonious life
for all human beings".
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Abstract

Custom has been one of the most important formal sources of law in the
legal history of many societies. It refers to the rules of conduct and practices that
have been developed and followed by a community over time, without being
codified in written laws. However, the importance of custom in legal systems has
changed over time, and it no longer occupies the same central place in many
jurisdictions today. The customs and traditions of a society play a significant role
in determining the norms and rules that are adopted as part of positive law. The
study of custom can help shape not only specific legal norms but also the general
legal concepts and principles that guide a community. Each society has its own
traditions and customs that influence the form and content of its positive law. The
study of custom can therefore help to identify the distinctive features of a national
or cultural legal system. Understanding and analysing a community's customs,
customs and traditions are crucial to revealing the roots and values of its legal
system, thus contributing to a better understanding of positive law and its national
specificity.

Key words: custom, formal source, Country Law, law, modern law.

INTRODUCTION
Custom is the oldest formal source of law; it precedes positive law and
underpins its normative construction. Custom is an ancient practice considered
socially just, but it is not as formalised as jurisprudence, which is based on court
decisions and interpretations of written law, often characterised as “an
immemorial practice, considered as law from the ancestors” (Djuvara M., 1999,
p. 422).
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The literature distinguishes between custom secundum legem, custom
praeter legem and custom contra legem (Dogaru 1., Danisor D.C., Danisor Gh.,
2007, p 40-42).

Custom secundum legem refers to situations where customary rules can
become part of the law when they are taken over and sanctioned by state
authorities with legislative powers. This is the situation that we find in the
provisions of Article 1 of the new Civil Code, which establishes a very clear
hierarchy of sources of civil law, in which customs are mentioned second. The
legislator has defined the concept of customs in the meaning of the Code,
specifying in paragraph 6 of the same article, which states that custom means
custom and professional usage. The legislator himself gives practitioners the legal
possibility of using three concepts that designate the oldest source of law: custom
and usage.

Custom praeter legem acts in the absence of a law (legislative gap) and
supplements or replaces legal norms in an area. When the law does not cover a
specific situation, custom praeter legem can become a source of law. However,
custom praeter legem cannot contradict or override existing legal rules; it fills
gaps in the law or provides rules for situations not explicitly covered by the law.

Custom contra legem refers to custom that is in opposition to an existing
legal rule or an interpretative law. In general, custom cannot contradict or override
legal provisions. However, in certain cases, custom contra legem may be valid,
but only if the law is not mandatory and if the custom is not contrary to
fundamental principles of law or public policy.

As far as Romanian law is concerned, custom as a primary rule of conduct
has appeared since the period of Geto-Dacian law, being inextricably linked to the
existence of society at that time. Subsequently, during the period of the Dacian-
Roman coexistence, a period when Geto-Dacian customary law was combined
with Roman law, custom, as a rule for organising community life, was applied
only insofar as it did not contravene the provisions of Roman law, in particular the
rules of public order.

|. LEGAL CUSTOM — SOURCE OF LAW IN THE FEUDAL AGE

During the Middle Ages, the law applied in the Romanian Countries was
based on two main formal sources: customary law, and written law, consisting of
canon law and Byzantine nomocanonical law, contained in the pravile (rules).

Feudalism was the period of maximum normative power of custom, in the
form of Jus Valachicum or the Law of the Country, a regulation recognised both
in the Romanian Countries and in the legal systems of neighbouring states where
we find Romanian communities. These rules originate from a practice of social
life that has been established over several centuries, based on the basic
occupations that covered the entire territory inhabited by Romanians. These laws
of ancient origin, with elements of customary law, are the culmination of a long
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evolution of territorial and political organisation. Such laws, mainly of an agrarian
and pastoral nature, are proof of the fact that the institution of Romanian law was
deeply rooted in the consciousness of the people of the time in terms of its age, its
spread, and its logic.

This customary law also bears some characteristics, first, it is a unitary law
from a geographical point of view, a Romanian law common to all Romanians
who lived on the territory of the Geto-Dacian kingdom or on the territories of
neighbouring states (south of the Danube, in the Carpathians, Serbia, Moravia,
Poland). We also consider that the County Law is a unitary law from a social
point of view because it is about applying customary law equally to all social
categories. The most significant differences in legal treatment are to be found in
criminal law, where the death penalty (manner of death) varies according to the
social status of the offender. For the noble class the punishment was the cutting
from the head, and for the common people it was hanging (Ene-Dinu C., 2023, p.
44).

The law of the Land also contains a territorial and real estate character of
the law because the old Romanian law was formed in the rural settlements, those
that kept continuity even after the withdrawal of the Roman rule from Dacia. In
the right of possession and use of land we find the genesis of all the institutions of
unwritten Romanian law. The territorial and immovable character of the law
expresses the link between the law and a territory inhabited by a population
politically organized on a certain territory (Cernea E., Molcut E., 2013, p. 57).

The originality of the County Law as a Romanian creation can indeed be
supported by the fact that it was formed on the Daco-Roman legal background,
which laid the foundations of some distinctive features of this legal system. After
the Aurelian retreat, the territory of Dacia was inhabited by Dacian-Romans, who
brought with them elements of Roman law. The amalgamation of Roman law and
indigenous Dacian traditions created a unique basis for the further development of
Dacian law. As the Roman Empire went into decline, Dacian-Roman legal
institutions were taken over by the village communities and adapted to new living
conditions. This process led to an organic development of the legal system
according to local needs and traditions. With the disappearance of the state
institutions imposed by the Roman Empire in the region, the Dacian-Roman legal
rules lost their binding value. They were no longer imposed by state coercion.
When the Romanian feudal states were founded, these rules regained their legal
value and binding character. This was due to their sanctioning by the state
authorities, who took over and developed the legal system. The County Law
evolved in an original way in the historical and legal context of Romania, rooted
in the daco-Roman traditions and adapted to the new historical realities. It
contributed to the formation of a distinct legal system and to the development of a
Romanian legal identity.
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With the passage of time and the diversification of social relations, the
need for codification along Byzantine lines arose. This type of codification was
imposed on the territory of the Romanian Lands due to several factors: social-
political, ecclesiastical, geographical, and cultural. However, when the Byzantine
law transposed by pravile (rules) conflicted with the customary regulation, the
custom was applied with priority: “the judge sometimes judges against the
pravile, for this custom of the place. Things are done according to the custom of
the place, at least if it is against the custom of the pravile ...” (Cartea romdneasca
de invatatura 1646. Editie critica. Adunarea izvoarelor vechiului drept romanesc,
1960, p. 35). Until the adoption of the law codes, Byzantine law manuals and
collections of nomocanoane were used in the Romanian Countries, works that
influenced the old Romanian law until the 19th century.

Terminologically, customary law is expressed differently in the feudal law
system. In documents written in Romanian, the Slavic term “zakon” is rendered as
“law”, “leage”, but does not have the “meaning of written law” (Hanga VI., 1980,
p. 202) Later, in developed feudalism, a clear distinction was made between
custom (zakon) and law (written law) (Mititelu, 2014, p. 17).

Here are some examples of the existence of custom as the main source of
law, together with written law, whether in the form of pravile (rules) or in the
form of “royal law”:

- Matei Vlastares's alphabetical syntagma was applied in the Romanian
Lands around the middle of the 15th century. In 1451, the oldest manuscript of the
Syntagma was written by the grammarian Dragomir and edited in Targoviste by
order of the ruler John Vladislav Il. Two more reproductions were made in
Moldavia, one by a monk in 1474 at the Neamt monastery and the second in lasi
in 1495 by the grammarian Damian.

- Andronachi Donici's manual, considered a genuine rule, contains both
canonical and nomocanonical legislation. The provisions of this collection of rules
also considered the provisions of the County Law since both the principles and
rules of classical Roman and Byzantine law are found in the customary law of the
Romanian area (Mititelu, 2019, p. 102 - 109).

- In a document signed by the ruler Vasile Lupu, express reference is made
to both “leage” and “pravila” (rule) representing written law. From the use of
both terms: “leage” and “pravila” (rule), it follows that the notion of “leage”
meant customary, customary law. In Vasile Lupu's conception, “law” was
identical with “custom” and “pravila” (rule) with “royal law”. There is no doubt
that written law took precedence over customary law, which had dominated “for
centuries the system of sources of law” (Popa, 2004, p. 9).

- For Dimitrie Cantemir “...custom and Byzantine law, with their different
historical individuality, formed a duplex jus, a double system of law, of Moldavia,
and not the two formal sources of a historically and technically unique system of
law” (Georgescu VI. Al., 1980, p. 226).
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- In his Reforms, the ruler Constantin Mavrocordat often invoked the
existence of two main formal sources: customary law and written law.

- In the Pravilniceasca Condica, the reforming work of the phanariot ruler
Alexander Ipsilanti, the custom of the land appears as a formal source, together
with the provisions of Byzantine law. Customary law is the main source of this
law. Although it is a feudal legislative work, the content of its regulations reflects
the ideas of the new principles of law circulating in Europe at the time, in
particular the ideology promoted by Montesquieu and Beccaria. Regarding the
presence of customary law in this code, it was regulated that, in accordance with
the custom of the land, the surviving spouse received, as heir, part of the estate of
the deceased, both in Moldavia and in Wallachia.

- The Caragea Law is the normative act that abrogated the Pravilniceasca
Condica of Alexandru Ipsilanti. In this piece of legislation too, customary law
merges with Byzantine law and, from a legal point of view, marks the end of the
feudal legal period. There is a superficial regulation of some legal institutions,
which fully reflects the mentality of the time and can also be explained by the fact
that, in essence, these matters were known by custom.

Professor Vladimir Hanga's opinion on the role of custom in feudal law
should also be mentioned, according to which “custom” was the “main source”,
because “written legislation appears later and has a canonical and feudal
character, confirming the domination of feudal lords and social inequality”
(Hanga VI., 1980, p. 202).

1. LEGAL CUSTOM — SOURCE OF LAW IN THE FEUDAL AGE
During the Middle Ages, the law applied in the Romanian Countries
was based on two main formal sources: customary law, and written law,
consisting of canon law and Byzantine nomocanonical law, contained in the
pravile (rules).

Feudalism was the period of maximum normative power of custom, in the
form of Jus Valachicum or the Law of the Country, a regulation recognised both
in the Romanian Countries and in the legal systems of neighbouring states where
we find Romanian communities. These rules originate from a practice of social
life that has been established over several centuries, based on the basic
occupations that covered the entire territory inhabited by Romanians. These laws
of ancient origin, with elements of customary law, are the culmination of a long
evolution of territorial and political organisation. Such laws, mainly of an agrarian
and pastoral nature, are proof of the fact that the institution of Romanian law was
deeply rooted in the consciousness of the people of the time in terms of its age, its
spread, and its logic.

This customary law also bears some characteristics, first, it is a unitary law
from a geographical point of view, a Romanian law common to all Romanians
who lived on the territory of the Geto-Dacian kingdom or on the territories of
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neighbouring states (south of the Danube, in the Carpathians, Serbia, Moravia,
Poland). We also consider that the County Law is a unitary law from a social
point of view because it is about applying customary law equally to all social
categories. The most significant differences in legal treatment are to be found in
criminal law, where the death penalty (manner of death) varies according to the
social status of the offender. For the noble class the punishment was the cutting
from the head, and for the common people it was hanging (Ene-Dinu C., 2023, p.
44).

The law of the Land also contains a territorial and real estate character of
the law because the old Romanian law was formed in the rural settlements, those
that kept continuity even after the withdrawal of the Roman rule from Dacia. In
the right of possession and use of land we find the genesis of all the institutions of
unwritten Romanian law. The territorial and immovable character of the law
expresses the link between the law and a territory inhabited by a population
politically organized on a certain territory (Cernea E., Molcut E., 2013, p. 57).

The originality of the County Law as a Romanian creation can indeed be
supported by the fact that it was formed on the Daco-Roman legal background,
which laid the foundations of some distinctive features of this legal system. After
the Aurelian retreat, the territory of Dacia was inhabited by Dacian-Romans, who
brought with them elements of Roman law. The amalgamation of Roman law and
indigenous Dacian traditions created a unique basis for the further development of
Dacian law. As the Roman Empire went into decline, Dacian-Roman legal
institutions were taken over by the village communities and adapted to new living
conditions. This process led to an organic development of the legal system
according to local needs and traditions. With the disappearance of the state
institutions imposed by the Roman Empire in the region, the Dacian-Roman legal
rules lost their binding value. They were no longer imposed by state coercion.
When the Romanian feudal states were founded, these rules regained their legal
value and binding character. This was due to their sanctioning by the state
authorities, who took over and developed the legal system. The County Law
evolved in an original way in the historical and legal context of Romania, rooted
in the daco-Roman traditions and adapted to the new historical realities. It
contributed to the formation of a distinct legal system and to the development of a
Romanian legal identity.

With the passage of time and the diversification of social relations, the
need for codification along Byzantine lines arose. This type of codification was
imposed on the territory of the Romanian Lands due to several factors: social-
political, ecclesiastical, geographical, and cultural. However, when the Byzantine
law transposed by pravile (rules) conflicted with the customary regulation, the
custom was applied with priority: “the judge sometimes judges against the
pravile, for this custom of the place. Things are done according to the custom of
the place, at least if it is against the custom of the pravile ...” (Cartea romdneasca
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de invatatura 1646. Editie critica. Adunarea izvoarelor vechiului drept romanesc,
1960, p. 35). Until the adoption of the law codes, Byzantine law manuals and
collections of nomocanoane were used in the Romanian Countries, works that
influenced the old Romanian law until the 19th century.

Terminologically, customary law is expressed differently in the feudal law
system. In documents written in Romanian, the Slavic term “zakon” is rendered as
“law”, “leage”, but does not have the “meaning of written law” (Hanga VI., 1980,
p. 202). Later, in developed feudalism, a clear distinction was made between
custom (zakon) and law (written law) (Mititelu, 2014, p. 17).

Here are some examples of the existence of custom as the main source of
law, together with written law, whether in the form of pravile (rules) or in the
form of “royal law”:

- Matei Vlastares's alphabetical syntagma was applied in the Romanian
Lands around the middle of the 15th century. In 1451, the oldest manuscript of the
Syntagma was written by the grammarian Dragomir and edited in Targoviste by
order of the ruler John Vladislav Il. Two more reproductions were made in
Moldavia, one by a monk in 1474 at the Neamt monastery and the second in lasi
in 1495 by the grammarian Damian.

- Andronachi Donici's manual, considered a genuine rule, contains both
canonical and nomocanonical legislation. The provisions of this collection of rules
also considered the provisions of the County Law since both the principles and
rules of classical Roman and Byzantine law are found in the customary law of the
Romanian area (Mititelu, 2019, p. 102 - 109).

- In a document signed by the ruler Vasile Lupu, express reference is made
to both “leage” and “pravila” (rule) representing written law. From the use of
both terms: “leage” and “pravild” (rule), it follows that the notion of “leage”
meant customary, customary law. In Vasile Lupu's conception, “law” was
identical with “custom” and “pravila” (rule) with “royal law”. There is no doubt
that written law took precedence over customary law, which had dominated “for
centuries the system of sources of law” (Popa, 2004, p. 9).

- For Dimitrie Cantemir “...custom and Byzantine law, with their different
historical individuality, formed a duplex jus, a double system of law, of Moldavia,
and not the two formal sources of a historically and technically unique system of
law” (Georgescu VI. Al., 1980, p. 226).

- In his Reforms, the ruler Constantin Mavrocordat often invoked the
existence of two main formal sources: customary law and written law.

- In the Pravilniceasca Condica, the reforming work of the phanariot ruler
Alexander Ipsilanti, the custom of the land appears as a formal source, together
with the provisions of Byzantine law. Customary law is the main source of this
law. Although it is a feudal legislative work, the content of its regulations reflects
the ideas of the new principles of law circulating in Europe at the time, in
particular the ideology promoted by Montesquieu and Beccaria. Regarding the
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presence of customary law in this code, it was regulated that, in accordance with
the custom of the land, the surviving spouse received, as heir, part of the estate of
the deceased, both in Moldavia and in Wallachia.

- The Caragea Law is the normative act that abrogated the Pravilniceasca
Condicd of Alexandru Ipsilanti. In this piece of legislation too, customary law
merges with Byzantine law and, from a legal point of view, marks the end of the
feudal legal period. There is a superficial regulation of some legal institutions,
which fully reflects the mentality of the time and can also be explained by the fact
that, in essence, these matters were known by custom.

Professor Vladimir Hanga's opinion on the role of custom in feudal law
should also be mentioned, according to which “custom” was the “main source”,
because “written legislation appears later and has a canonical and feudal
character, confirming the domination of feudal lords and social inequality”
(Hanga VI., 1980, p. 202).

CONCLUSION

The quality of custom as a source of law must be analysed only by relating
the system of law to the various historical periods of the development of society,
in the light of the criterion proposed by Poirier - dependence on the typology of
systems of social organisation (Popa N., 2020, p. 174-175). In terms of legal
force, it cannot be argued that custom is inferior to law. However, in the modern
era, the scope of customary regulation has narrowed in comparison with the law.
This restriction of the application of custom as a source of law in certain
branches of law or fields of activity is due to express regulations, according to
which custom is excluded from creating rules derogating from the law.

These rules are imposed by the legislator precisely out of a desire to meet
the needs of modern societies for precise rules, strictly determined in content and
duration, and for uniformity in the legal system. The content of custom is often
uncertain, or different from one geographical area of a state to another. In
contrast, the law gives subjects of law precision and certainty in content and
interpretation. These characteristics of the law are not absolute, and it is also
subject to different types of interpretation or unconstitutionality. The supremacy
of the law in the state is also conferred by the continuous nature of legislative
creation, unlike in the past, when the legislative function was intermittent.

Although we cannot deny the role and importance of custom in the system
of sources of law, society's need for normative speed is satisfied by the law, which,
unlike custom, does not need a long period of time to acquire normative force..

112



THE PRESENCE OF CUSTOM AS A LEGAL SOURCE FROM “COUNTRY
LAW” TO MODERN CIVIL LAW
BIBLIOGRAPHY
1. Boghirnea I., Vélcu E., Customs - as formal sources of law. Special view at the
international trade customs, Revista Fiat Justitia, no. 1, 2022;
2. Cernea E., Molcut E., Istoria statului si dreptului romdnesc. Terminologia
vechiului drept roménesc, Bucharest: Universul Juridic, 2013;
3. Djuvara M., Teoria generald a dreptului. Drept rational, izvoare §i drept
pozitiv, Bucharest: All Beck, 1999;
4. Dogaru 1., Danisor D.C., Danisor Gh., Teoria generala a dreptului, Bucharest:
Scientific Publ.-house, 2007;
5. Duxbury N., Exploring legal tradition: psychoanalytical theory and Roman law
in modern continental jurisprudence, The Journal of the Society of Legal Sholars,
Legal Studies, vol 9, issue 1, 1989, https://doi.org/10.1111/].1748-
121X.1989.th00387.x
6. Ene-Dinu C., Istoria statului si dreptului romdnesc, 2" Edition revised and
amended Bucharest: Universul Juridic Bucuresti, 2023;
7. Georgescu VI. Al., Trasaturile stilistice ale dreptului burghez, in vol. Istoria
dreptului roméanesc, vol. I, Bucharest: RSR Academy Publ.-house, 1980;
8. Hanga VI., Categorii de izvoare, in vol. Istoria dreptului romanesc, vol. I,
Bucharest: RSR Academy Publ.-house, 1980;
9. Nita M., Formal sources of international trade law. Special view on custom,
SARA Law Research Center, International Journal of Legal and Social Order,
https://www.ccdsara.ro/ijlso, ISSN 2821 — 4161 (Online), ISSN 2810-4188
(Print), ISSN-L  2810-4188, No. 1 (2022), pp. 215-223, DOI:
https://doi.org/10.55516/ijls0.v1i1.81
11. Popa N., Pravila de la Govora in sistemul dreptului feudal roméanesc, in
Pravila Bisericeasca de la Govora, Gh. Petre-Govora’s edition, Ramnicu Valcea:
Tribuna, 2004;
12. Popa N., Teoria generald a dreptului, 6 Edition revised and amended,
Bucharest: CH Beck, 2020;
13. Mititelu, C., Dreptul bizantin si receptarea lui in Pravilele tiparite, in Tarile
Romane, din secolul al XVII-lea, Bucharest: University Publ.-house, 2014;
15. Mititelu C., Logodna si casatoria” in ,,Pravila lui Andronachi Donici”,
Revista Nationala de Drept, no. 10-12 (228-230), 2019, CZU 347.62(498)
DOI https://doi.org/10.5281/zenodo.3742925
16. Cartea romdneasca de invatatura 1646. Adunarea izvoarelor vechiului drept
roméanesc, Critical Edition, vol. VI, Bucharest: RPR Publ.-house, 1960;
17. The Civil Code of 1864, Text published in the Official Gazette, Part I no. 271
of 04 December 1864. In force from 01 July 1865 to 25 July 1993. Publication
applicable from 01 July 1865 to 30 November 1924, being replaced by the
republication (rl) of the Official Gazette, Part I of 01 December 1924;
18. Law no. 287/2009, text republished in the Official Gazette, Part |1 no. 505 of
July 15, 2011, in force since October 1, 2011.

113



https://doi.org/10.1111/j.1748-121X.1989.tb00387.x
https://doi.org/10.1111/j.1748-121X.1989.tb00387.x
https://www.ccdsara.ro/ijlso
https://doi.org/10.55516/ijlso.v1i1.81
https://ibn.idsi.md/ro/cautare?find=347.62%28498%29
https://doi.org/10.5281/zenodo.3742925

Cornelia Beatrice Gabriela ENE-DINU

This work is licensed under the Creative
Commons Attribution-NonCommercial 4.0
International License.

114



y ~ SARA Law Research Center

ﬁ International Journal of Legal and Social Order, https://www.ccdsara.ro/ijlso

W |SSN 2821 - 4161 (Online), ISSN 2810-4188 (Print), ISSN-L 2810-4188
cco. sara  N°. 1(2023), pp. 115-130

CREATION OF A NEW GROUND FOR REFUSAL OF
EXECUTION OF THE EUROPEAN ARREST WARRANT BY
CASE-LAW: THE EXISTENCE OF A SERIOUS, CHRONIC
AND POTENTIALLY INCURABLE DISEASE - A POSSIBLE
IMPUNITY? EFFECTS ON PUBLIC SAFETY

S. FRANGULOIU

Received 30.10.2023; accepted 29.11.2023
https://doi.org/10.55516/ijls0.v3i1.133

Simona FRANGULOIU

Contributor Transilvania University Brasov

Trainer National Institute of Magistracy

E-mail: simonafranguloiu@yahoo.com; simona.franguloiu@unitbv.ro
ORCID: https://orcid.org/0009-0004-0659-0512

Abstract

In the Advocate General's view, the executing court must in principle
respect the (exhaustive) grounds for non-execution expressly provided for in
Framework Decision 2002/584 (Articles 3, 4 and 4a), i.e. grounds strictly related
to the offences prosecuted and the progress of the criminal proceedings against
them and only in exceptional circumstances, where there are sufficient grounds
for assessing a serious risk of a breach of Articles 3 or 4 of the Charter for
reasons inherent in the state of health of the sought person, which endangers his
life, the executing court may, after receiving relevant information from the issuing
court and insofar as the serious risk persists, suspend the execution of the EAW
(European Arrest Warrant) already decided, but not lead to its refusal. The
exceptional character would result not so much from the general conditions of
detention or medical care in the issuing Member State itself, but from the
surrender itself, in so far as it could, as such, imminently endanger the life,
physical integrity or health of the sought person. Likewise, the circumstances of
the case do not allow the surrender to be classified as inhuman treatment, since
there are no indications to date to suggest that the wanted person will not receive
the necessary medical care in the issuing State.

Key words: Union law; European arrest warrant; Risk of impunity; Public
safety.
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INTRODUCTION

The importance of international judicial cooperation, particularly between
Member States, is of paramount importance, especially in the enforcement of the
European Arrest Warrant, as a streamlined form of extradition, and also has an
impact on the principle of social security, in terms of legal certainty. The grounds
for refusing to execute a European arrest warrant are expressly and exhaustively
specified in the Framework Decision, to which the Court of Justice of the
European Union has added other grounds. The present scientific approach aims to
analyze the latest ground for refusal of execution added by the European Court,
which has major implications for public security and safety through the new
ground added which could lead in practice to the risk of impunity and inefficiency
of the criminal process, including the sentencing decision.

I. THE FACTS AND THE PRELIMINARY QUESTION

The opinion of Advocate General Manuel Campos Sanchez Bordona
presented on 1 December 2022, which is of high scientific value, once again
provides us with a brief analysis not only of the grounds for refusing to execute a
European arrest warrant, but also an analysis of the possibility of extending the
mandatory grounds for non-execution of a EAW not provided for in the FD by
means of case law, as the CJEU did in this case®. This analysis, in the view of the
grounds relied on by the referral court, without attempting to substitute ourselves
for the European court which ruled in the case and without criticizing the solution
handed down, obliges us to carry out an analytical exercise from the perspective
of the possibility of impunity, but also from the point in view of the public safety
implications, which would contravene the very aim for which the EAW
mechanism was created - the fight against impunity and the simplification of the
surrender procedures between Member States® for the expedited return from
another MS of a person who has committed a serious crime, whether for the
purpose of prosecution or execution of a sentence, subject to the requirement of
proportionate use of the EAW.

The factual situation giving birth to the litigation and the preliminary
question: in essence (Excerpt from AG opinion, idem supra 1), on 9 September
2019, the Municipal Court of Zadar, Croatia, issued an EAW for the purpose of

! https://curia.europa.eu/juris/document/documen t.jsf?docid=268241&

mode=req&pagelndex=1&dir=&occ=first&part=1&text=&doclang=EN&cid=3122885
2

ttps://curia.europa.eu/juris/document/document.jsf;jsessionid=CDACAD4C9C3CA3FEFF2A8C68
6F8607F1?text=&docid=272583&pagelndex=0&doclang=RO&mode=req&dir=&occ=first&part=
1&cid=1863728

* Recitals 1, 5 of Council FD 2002/584 on the EAW and the surrender proceedings between MS,
as amended by Council FD 2009/299/JHA, https://eur-lex. europa.eu/legal-content/EN/TXT/
HTML/?uri=CELEX:02002F0584-20090328&from=EN
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criminal prosecution against E. D. L., who was charged with an offence of
possession of narcotic substances for the purpose of sale and distribution,
committed on Croatian territory in 2014. E. D. L. presented medical documents
before the Court of Appeal in Milan, Italy, attesting to the existence of psychiatric
disorders related to past drug abuse. Following a medical expert's report, he found
with regard to the applicant E. D. L. — “the existence of a psychotic disorder
requiring continued medical and psychotherapeutic treatment to avoid probable
episodes of mental decompensation. As well it was found a significant risk of
suicide in the event of incarceration.” This expert opinion concluded that, “in
view of the need for and continuation of the therapeutic course, E. D. L. would be
an individual unadapted to prison life.” On the basis of this expert opinion, the
Milan Court of Appeal found that the transfer of E. D. L. to Croatia, in execution
of the EAW, would interrupt the treatment, which would result in a worsening of
the general state of health of the person concerned and a definite risk to his health.
However, the court pointed out that the obligation to execute an EAW can be
limited only by the grounds for refusal set out exhaustively in Articles 18 and 18a
of Act No 69 of 2005, which do not include the need to avoid infringements of the
fundamental rights of the person sought, such as the right to health. That court
therefore stayed the proceedings and initiated proceedings on constitutionality
before the Italian Constitutional Court. Having taken into account that neither the
Italian law (Legge no. 69 of 2005, https://www.gazzettaufficiale.it/eli/id/2005/04/
29/005G0081/sg) transposing the FD nor the Framework Decision provides for
such a ground for refusing to hand over the wanted person, it referred the question

to the ECJ as follows:

“Must Article 1(3) of Framework Decision 2002/584/JHA [...], read in the
light of Articles 3, 4 and 35 of [the Charter], be interpreted as meaning that the
executing judicial authority, where it considers that the surrender of a person
suffering from a serious, chronic and potentially irreversible illness may expose
that person to the risk of suffering serious harm to his or her health, must ask the
issuing judicial authority for information enabling the existence of that risk to be
excluded and is obliged to refuse surrender where it does not obtain assurances to
that effect within a reasonable time?”

The referring court itself raised the question “whether it would be possible
to adequately remove the risk of harm to the health of the requested person by
suspending surrender under Article 23(4) of Framework Decision 2002/584.
However, that solution does not appear to be suitable for chronic conditions of
indefinite duration such as those from which E.D.L. suffers ”.
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I1. ANALYSIS OF THE SOLUTION PROPOSED BY THE GENERAL ADVOCATE:
TEMPORARY SUSPENSION OF THE EXECUTION OF THE EAW

Having carried out an extremely thorough, rigorous and clear analysis of
the EU and national legal provisions applicable to the case, the General Advocate
proposed to the European Court a response which was not only relevant and
balanced but also of great legal value, starting from an understanding of the fears
expressed by the referring court of the possible unconstitutionality of certain
provisions of the law which transposed FD 2002/584/JHA into Italian law, which
might be contrary to the right to health guaranteed by the Italian Constitution, and
which requested the CJEU to rule on the case.

However, the European Court departed from the AG’s view and extended
the possibility of temporary suspending the enforcement of the warrant to the
refusal to execute, thus adding a new ground for refusal to those already provided
for in the FD, consisting of “a real risk of a significant reduction in his or her life
expectancy; or of a rapid, significant and irremediable deterioration in the health
of the requested person” which cannot be removed within a reasonable time.
However, the Court added, if that risk “can be removed within such a time-limit, a
new surrender date must be agreed with the issuing judicial authority.” (Recital
55). In our view, this extension of the list of grounds for refusal could lead to the
emergence of a risk of impunity and, implicitly, to the emergence of a risk to
public safety, since it could be considered that if a person who is being prosecuted
or sentenced cannot be surrendered on the grounds that he or she cannot tolerate
the prison environment because of drug use, and there would be such a risk, a
high risk of suicide, i.e. the ‘real risk of a significant reduction in his life
expectancy or of a rapid, significant and irreparable deterioration in his state of
health’, especially since it is well known that drug use has increased significantly
among people of all ages, particularly young people. However, the requested
person would have to be seriously ill in order to benefit from this exception to the
execution of the warrant, as a result of the impossibility of proving the removal of
this risk within a reasonable time.

Without going back to the legal provisions applicable to the case, analyzed
by the AG, but also by the European Court (recital 7), the interpretation appears to
be necessary in the light of Italian law which provides in Article 23(3) of Law No
69 of 22 April 2005: “If there are humanitarian reasons or serious grounds for
considering that surrender would jeopardize the person’s life or health, the
President of the Court of Appeal or the magistrate delegated by him may, by
reasoned order, suspend the execution of the surrender decision, immediately
informing the Minister of Justice of this circumstance .

Although at first glance the issue may seem quite simple, from the
perspective of the application of the EU Charter of Fundamental Rights, which
has the same value as the Treaties, the issue at stake is a combination of issues on
which the enforcing court must make checks: the conditions of detention in the
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issuing State, the possibilities of treatment (including in prison or detention) for
the condition of the requested person with the correct assessment of the
seriousness of the condition, the reference standards (including medical standards)
which may be considered by the executing State and, last but not least, the
supremacy of Union law over national rules of law, even if they are constitutional.
All of this is based on the need included in the very aim of the FD, namely the

avoidance of impunity.

Since entering fully into application of the EAW mechanism, and in
particular since the decision of the CJEU in the Aranyosi and Céldararu cases
(Joined Cases C-404/15 and C-659/15 PPU, details Patraus, 2021, p. 95-99), the
judicial enforcement authorities have in some cases been faced with opposition to
the surrender of the requested person on medical grounds. In these cases, the
executing authority has initiated consultations with the issuing State to determine
whether, in view of the medical situation (usually very serious, as the person
concerned suffers from conditions that make him or her non-removable), the
sentencing State maintains its request for surrender or would agree to take over
enforcement of the sentence. Thus, consultations were initiated between judicial
authorities and specific questions were asked about the possibilities of treatment
and rehabilitation in prisons/other medical facilities in the issuing State, in relation
to the specific conditions invoked in each case, which the AG also took into
account when drafting the opinion.

Therefore, in the context of the present scientific approach, we consider
that the preliminary question requires a more in-depth analysis on multiple levels
which, in our opinion, supports the legitimacy of the solution proposed by the AG,
starting from the basic principle of loyal judicial cooperation, i.e. the system of
Mutual Recogpnition, reflected in Article 1(2) of FD 2002/584, according to which
Member States are obliged to execute the EAW based on this principle and in
compliance with the rules of the FD. In principle, their national judicial authorities
may decline to enforce an EAW only on the grounds listed exhaustively in the
Framework Decision itself, including respect for the procedural rights of the
wanted person (Bitanga, M; Franguloiu, S.; Sanchez-Hermosilla, F., 2018, p. 27-
32).

First of all, it is necessary to have a correspondence, by the way of
additional information, between the enforcing State and the sending State-
conditions of detention and confirmed medical conditions/illnesses and medical
treatment adapted to the needs of the requested person (As underlined by the AG
both in paragraph 83 of the opinion and in the proposed reply).

The precarious state of health invoked by the requested person's lawyers is
closely linked to the possibilities of treatment that he would benefit from during
his detention in the executing State as a result of his surrender. We therefore

119



Simona FRANGULOIU

consider that the CJEU’s case-law is applicable, leading to the application of the
mechanism established by the judgment in Joined Cases C-404/15 and C-659/15
Aranyosi - Caldararu, paragraphs 92, 93 and 94.

Thus, once the existence of such a risk has been established, it is then
necessary for the executing judicial authority to assess, specifically and precisely,
whether there are serious and well-founded reasons to believe that the person
concerned will face that risk as a result of the conditions of his detention
envisaged in the issuing Member State.

The mere existence of evidence of shortcomings, whether systemic or
generalized, affecting certain groups of persons or even certain detention units, in
the conditions of detention in the issuing Member State does not necessarily imply
that in a specific case the person concerned would be subjected to inhuman or
degrading treatment if he were surrendered to the authorities of that Member
State. Consequently, in order to ensure compliance with Article 4 of the Charter in
the individual case of the person who is the subject of the European arrest
warrant, the executing judicial authority, faced with objective, reliable, accurate
and duly updated evidence of such deficiencies, is required to verify whether, in
the circumstances of the case, there are serious and substantial grounds for
believing that, following his surrender to the issuing Member State, that person
would face a real risk of being subjected in that Member State to inhuman or
degrading treatment within the meaning of that article.

1. DETENTION CONDITIONS AND MEDICAL TREATMENT POSSIBILITIES.
SUICIDE RISK DUE TO MALADJUSTMENT TO THE PRISON ENVIRONMENT

If the requested person opposes surrender on grounds relating to detention
conditions and implicitly to the possibilities of treatment during detention for the
requested person's proven illnesses, the executing authority is to clarify the merits
and veracity of the allegations by requesting further information from the
executing authority on these matters, a step which is mentioned in the
jurisprudence of the CJEU. The mutual trust Principle precludes, in our view, a
judicial executing authority from automatically presuming, of its own motion and
without carrying out minimum checks, the precariousness of the custodial
arrangements in the issuing State, without carrying out mandatory consultations
with the issuing State. The consultation stage is laid down as mandatory in the
CJEU jurisprudence, as mentioned above.

It emerges from the application for a Preliminary Ruling, as submitted by
the requesting court, according to which the Italian referring court assumed that
the transfer to Croatia of the person concerned would interrupt the treatment,
resulting in a worsening of the general state of health of the concerned person, and
that this decision was adopted on the legal expert opinion presented by the
defenders of the requested person (page 3 points 2 and 3 of the application for a
Preliminary Ruling).
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According to the operative part of the CJEU decision in Aranyosi and
Caldararu cases C-404/15 and C-659/15 ,the enforcing judicial authority shall
verify specifically and precisely whether there are serious and well-founded
reasons for believing that the person concerned by a EAW issued for the purpose
of the prosecution or the enforcement of a custodial penalty will as a result of the
conditions of his detention in the Member State concerned be subject to a real risk
of suffering torture or cruel, inhuman or degrading treatment”.

As is clear from the AG’s opinion and the European Court’s judgment, it
appears that the Italian authority took a decision without giving both parties
(including the issuing authority) the opportunity to present their position on the
evidence and decided that the surrender of the requested person would present a
concrete risk to his health, on the premise that the treatment he was allegedly
currently undergoing could not be continued in Croatia, without asking the issuing
authority for its views specifying in concrete terms what treatment possibilities it
could offer the requested person.

We allow ourselves to consider that this exchange of information was
absolutely mandatory, and that the illness from which the requested person is
allegedly suffering is quite common, representing the consequences of drug use.

Nor are the elements which led the Italian court to take this decision
without consulting the Croatian issuing authority, especially as it is unreasonable
to assume that this treatment cannot be continued in Croatia, a point which also
emerges from the AG’s opinion and which was taken up in part by the European
court.

From this perspective, it seems fully justified to note that according to the
World Health Organization, chronic diseases have been divided into four
categories: cardiovascular diseases; cancer; chronic respiratory diseases (including
asthma); diabetes®. As can be seen, conditions caused by drug abuse do not fall
under the WHO classification.

However, as the Advocate General rightly observed, the key issue in this
case is whether the risk of suicide caused by detention, whether due to drug or
alcohol abuse or for reasons unrelated to the existence of systemic deficiencies in
the prison system of the issuing State, is likely to trigger a denial of execution of
the EAW by extending the mandatory grounds for refusal on a preliminary basis,
given the nature of the right to be protected.

The question also arises as to what extent the existence of this risk of
suicide could lead to impunity, given that the experience of a prison environment
is, in itself, an unpleasant experience, given that it involves the execution of a

* https://www.who.int/news-room/fact-sheets/detail /noncommunicable-diseases
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custodial sentence or security measure for any person, and we would like to
express the opinion that no person is suited to a prison environment.

If we were to accept this idea, it suggests that the very idea of imprisoning
a person becomes irreconcilable with the detention regime, leading to impunity
for any person, which is against the purpose of the relevant Union legislation.

Of course, this obviously does not involve abdicating respect for
fundamental rights in the sense of the ECHR, but also respect for the due process
rights of the suspected or accused person in criminal proceedings as defined in the
Roadmap under the Stockholm Programme ® and ensuring the fairness of
proceedings as a whole.

It is also apparent from the application for a reference for a preliminary
ruling on this matter whether the serious, chronic and potentially irreversible
illnesses referred to in the present case, from which the applicant suffers,
according to the documentation provided by his lawyers, as also noted in the
judgment at issue, and are caused by drug use. In addition, the presence of a “high
risk of suicide linked to possible imprisonment. The conclusion was reached that
the person concerned was not adapted to life in prison”.

The way in which this expert report was interpreted by the Milan Court of
Appeal and the conclusions reached by the executing authority is contradicted by
the President of the Council of Ministers in the proceedings before the Italian
Constitutional Court as the referring court (point 8 of the request for a preliminary
reference). He pointed out that “the results of the expert opinion ordered by the
Corte d’appello di Milani reveal neither the irreversibility of the mental illness
from which the person concerned allegedly suffers, nor elements likely to confirm
the risk of suicide”.

Consequently, two courts in the same State were unable to reach a
consensus on the conclusions of the same expert’s report, and the manner in
which one of them understood the conclusions of that forensic report was
presented to the European Court as a reason for imposing, by way of a
preliminary ruling, a mandatory ground for refusing the European arrest warrant.
In view of the implications of this finding, which is contested even at national
level, we consider that clear criteria are needed which leave no room for
discretionary judgments, as pointed out by the AG. The judge is free (within the
legal margin of discretion) to assess the evidence and its importance and value for
the outcome of the case.

Nor does it appear in this case that the Croatian authorities were consulted
on the programmes envisaged to reduce the risk of suicide during detention,
although in our view the referring court was under an obligation to do so, a point
also stressed by the AG.

> https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX:32009G1204(01)
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In addition, the incompatibility with the detention regime and the fact that
“the person in question is not adapted to imprisonment” (as stated in the
psychiatric expert report submitted to the Milan Court of Appeal), can be invoked
with regard to any person who is imprisoned at least for the first time. We
consider that such a statement, for a better understanding, should also mention the
objective arguments taken into account to determine whether or not a person is
suitable for life in prison, as an argument to be taken into account to determine the
need for a custodial measure, given that this circumstance is not a criterion for the
individualization of criminal treatment in any legislation of any Member State or
third country.

IV. FAILURE TO ADAPT TO THE PRISON ENVIRONMENT. PURPOSE OF
PUNISHMENT. RISK OF IMPUNITY. CONSEQUENCES FOR LEGAL CERTAINTY

With regard to the referring court's assertion that the applicant is not
adapted to life in prison, we would like to make a few observations, starting from
the premise that the majority of persons who are subject to criminal liability
through the enforcement of custodial sentences (as a last resort) are not prepared
to experience the prison environment.

Without entering into a debate on the history of the political and legal
foundations of the state’s right to punish, on which jurists, philosophers and
theologians have offered many explanations, of a more or less progressive nature,
it is necessary to note the moral nature of punishment as a means of ensuring
balance in society, social defence and avoiding social chaos, preventing the
commission of new offences while reintegrating the offender into society, aspects
which have been stressed many times in doctrine and judicial practice.

In this regard, it is worth mentioning that the founder of the classical
school of criminal law (Beccaria C., 1965) argued that “in the interests of
strengthening the important connection between the criminal act and the
punishment” it is necessary “that the penalty be as consonant as possible with the
essence of the offence", so that “punishment is the symmetry of the crime”,
without being predominantly retributive in character, with the interests of the
individual harmoniously combined with those of society, and respect for the law
by all persons is the major desideratum of the rule of law.

Thus, in any democracy governed by the separation of state powers and
compliance with the rule of law, the judge has the power to determine the
individual punishment, in accordance with the individualization criteria common
to democratic states, while respecting all the rights of the presumed or charged
person in criminal proceedings (according to the Stockholm Programme -
Roadmap for the work of the European Union in the area of justice, freedom and
security, cited above).
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Therefore, the system of penalties in force in the European area has
marked a progress in the evolution of criminal law and highlights, on critical
examination, the sufficient number of main penalties and especially their strong
re-educational character, which explains the current concern of the legislator that
basic penalties be doubled by alternative sanctions, and the means of
individualization and execution of penalties be diversified, according to European
standards.

From this point of view, the primary role of punishment is to prevent new
crimes and not to repress them (It should be emphasized that the beginning of
"penology" coincides with the movement to humanize prisons, started in the 18th
century thanks to the English philanthropist John Howard who, through his
writings, drew attention to the physical and moral misery in which prisoners lived
at that time. It is true that even before this movement the horrors of European
prisons had been reported (Mabillon, Krausold) and even sporadic measures were
taken to correct them. However, it is to the credit of Howard and those who
embraced the movement he started (Bentham, Brissot de Warvill and Wagniz in
Europe, but also William Penn and B. Francklin in America) that he “lifted the
penitentiary problem to the rank of a problem of humanity”, emphasizing the
predominantly educational role of punishment and not the retributive one, in
Dongoroz, V., reprint of the 1939 edition, 2000, p. 482), because only preventive
action can have beneficial effects in terms of adapting the conduct of the
recipients of the criminal law, in developing the legal and moral awareness of the
members of society and only if, objectively, the harm to the social values
protected by the criminal law could be repeated, should coercion be used.

From the perspective of the role and purpose of the penalty, it is important
to point out that in order to fulfil its role as an inhibiting factor in the triggering of
criminal activities, the penalty must have a certain degree of severity (as
recommended by the European legislator itself in the provisions of some
normative acts, stating that for certain types of offences there shall be “effective,
proportionate and dissuasive penalties”: e.g. recital 3 of Directive 2014/42/EU of
the EP and of the Council on the freezing and confiscation of instrumentalities
and the proceeds of offences committed within the EU; Report from the
Commission to the EP and the Council on the implementation of Directive (EU)
2017/1371 of the EP and of the Council of 5 July 2017 on combating fraud to the
Union's financial interests by criminal law means, COM(2022) 466 final® bearing
in mind also that, in order to act on the convicted person's conscience, to induce
him to change his behaviour, to consciously adopt a different attitude to the rules
of social coexistence, the constraint must be rational and fair, proportionate to the
social danger of the offence, and only exercised in the forms and within the limits

® Accessible https://eur-lex.europa.eu/legal-content/RO/TXT/HTML/?uri=CELEX: 52022DC0466
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necessary for the punishment to fulfil its main function, that of re-education, of

social rehabilitation of the person.

This can solely be reached by promoting the ECHR and the ECFR, which
incorporate comprehensive and rational principles, concerning both the offender
and the person who has committed a punishable conduct, and in relation to other
members of society who have complied with the law, and the defence of protected
social values does not mean applying punishments with the same intransigence,
only with firmness, by firmness we mean whether a particular punishment is
capable of achieving its main purpose, not a severe punishment; the concept and
requirement of firmness in criminal law requires that offences be discovered and
offenders prosecuted promptly, without undermining the imperative of
discovering the truth and rigorously observing the law.

Nor can it be maintained, as the referring court held, that the impact of the
prison environment could constitute a ground for refusal in the procedure for the
execution of the European arrest warrant, since that would lead to impunity and
would open the way for persons who have been definitively sentenced to be held
criminally unaccountable for their acts, which is contrary to the very principles of
European Union law, since for any person in the world the experience of that
environment is neither pleasant nor a happy experience, but quite the opposite.

Moreover, as has often been pointed out in the doctrine, if society does not
react and “does not immediately apply the appropriate sanction, this attitude of
passivity, of indifference, will mean that no one in the future will take any notice
of the rule of law that has been violated. If the public authorities do not react to
the offender, the person who has suffered as a result of the offence will consider
the law to be a mere lie and will take the law into his own hands, causing a new
disturbance of public order. Likewise, members of the social group, dissatisfied
with the inertia of the public authorities who do not apply sanctions, will seek to
react themselves. Even those members of the social group who will stand aside in
the face of the passive attitude of the public authorities will lose confidence in the
law, will lose the sense of security and peace of mind without which the legal
order is an empty word, and will seek to leave the social group or resort to their
own defensive measures” (Dongoroz, 2000, p. 462-463). Although these ideas
were expressed almost 100 years ago by one of the most valuable professors of his
time, they are still fully valid today, because the European court’s solution is
tantamount to the dissolution of Rule of Law and the optional observance of the
law, which runs counter to the Rule of Law principle itself.

It should also be noted that any sentenced person serving a sentence enjoys
respect for all legal rights, in compliance with the laws of each MS and in
accordance with the rights laid down in the ECHR, in particular Article 7,
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according to the rich case law of the ECtHR, which is binding on all contracting
states.

Most prisons have programmes designed for the adaptation of persons
deprived of their liberty to the prison regime which should be considered by the
Italian court, in concrete terms, according to the opportunities available in
Croatian prisons.

In addition, the issuing court was not given the opportunity to present the
possibilities offered by Croatian national law regarding the possibility of
suspending the trial, suspending or interrupting the execution of any sentence for
medical reasons. We consider that such an assessment can only be made by the
court in which the case is pending and which still has jurisdiction to deal with the
case arising from the commission of a criminal offence (possession of narcotic
products for the purpose of sale and distribution).

Finally, as the Advocate General pointed out, starting from the
absoluteness of the ban on cruel, inhuman or degrading treatment, which is
directly related to compliance with respecting human dignity, according to the
Charter, the executing court should verify “if there are reasonable grounds for
considering that the person involved, after his or her handing over to the issuing
MS, will run a genuine threat of being deprived of his/her fundamental rights ”. In
the case under analysis, the risk to the person’s health does not arise from a
situation which is plausible only in a context of generalized deficiencies which
would in principle be inconceivable in a Member State (Recital 41 of the AG
opinion), but may result from the possibility that a specific disease cannot be
treated (also specifically) in the Member State where the EAW was issued. In this
respect, we fully endorse the AG's opinion which pointed out: “in order to assess
the scale and extent of this risk, it is not necessarily necessary to examine the
entire health or prison system of the issuing Member State. What is important is to
check whether the requested person will be guaranteed the medical care he or she
might need. In order to carry out this verification, it is not indispensable to assess
ex ante the health/prison system as a whole. Rather, it should assess the
possibilities of care for the requested person that can reasonably be anticipated ”.
Otherwise, accepting a “new” ground for refusal to execute an EAW on health
grounds “could create a loophole in the whole EAW system and mechanism. This
would lead to a multitude of requests from the affected persons, which would
subsequently hamper the system of surrender to the issuing Member State. The
consequence will lead to a lack of efficiency of international judicial cooperation
and to the ineffectiveness of European legislation underpinned by the principle of
Mutual Trust and Mutual Recognition of judgments delivered in Member States.”

Therefore, in line with the AG's opinion, we express the view that such a
situation cannot lead to an extension of the list of mandatory grounds for refusal,
but could possibly suspend, exceptionally and provisionally, the surrender of the
person concerned for as long as there is still a serious risk to his/her health.
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Unfortunately, the CJEU has decided that the catalogue of possible
grounds for non-execution of EAWSs should be extended, which will, in our view,
lead to the situations already described by the AG in his opinion mentioned above.

The doubt of the referring court could be eliminated by a teleological
approach and interpretation of the Framework Decision in the sense observed and
exploited by the AG, that of exchange of information, the executing judicial
authority being able to obtain from the issuing judicial authority explanations on
the medical treatment available in the detention or custody centres, adapted to the
medical needs of the requested person, and at the same time, the executing
authority having the possibility to reassess the adequacy of the EAW, as the
European Court itself pointed out.

CONCLUSION

We would like to note that we agree with the decision of the Court of
Justice of the European Union, with the critical note concerning the extension not
only of the preliminary questions, but also of the grounds for refusing to execute
the European arrest warrant. We note that the ‘“real risk of a significant
reduction in his life expectancy or of a rapid, significant and irremediable
deterioration in his state of health” and that this risk cannot be removed within a
reasonable time and that it is “subsumed by a risk of violation of fundamental
rights may allow the executing judicial authority to refrain, by way of exception
and following an appropriate examination, from executing a European arrest
warrant”. In our view, the consequence is the weakening of judicial cooperation
in the MS, founded on the removal of the concept of mutual trust and loyal
cooperation.

The grounds for non-execution of an EAW are expressly and restrictively
listed in the FD; they refer only to objective grounds, which relate to the offences
on that basis, their severity as well as the course of criminal proceedings arising
from those offences.

By adding a further ground for refusal of execution, by way of a
preliminary ruling, the Court has created the way for obvious difficulties and
disparities to arise in the framework of non-execution based on the legal structure
of the Member State's criminal systems, since it is a subjective ground for refusal
of execution which will be invoked by the majority of the persons requested and
could lead to an assessment of the entire medical system, as a whole, in the
issuing Member State, which would be likely to result in huge delays in the
procedure established by the Framework Decision. Our allegation is based on the
fact that the procedure was conceived by the European Legislator as a flexible,
fast, efficient and effective procedure which should be completed within a few
days, of course respecting all the rights and guarantees offered by law to the
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person sought. However, extensive forensic psychiatric expertise (which can only
be carried out with the person's admission to a specialist hospital) confirming that
the person's lack of adaptation to the prison environment, the risk of suicide (as
this was the risk exposed in this case and defined by the European court as “a
realistic risk of a considerable shortening of average life expectancy” which
could be caused either by the impact of the prison environment, or drug use (as in
the present case) or other personal reasons, might require an assessment of the
medical system of the issuing MS itself and, consequently, a number of other
difficulties, given that there are significant differences between such systems in
the EU and in the world.

It is particularly important to point out that the European Court failed to
note that the referring court did not carry out minimal checks, by way of a request
for additional information, on the possibility of providing the necessary medical
assistance and treatment in the issuing State, and we are convinced that the
Croatian State would have responded promptly to such a request. Thus, a
presumption of the referring court has been raised to the level of a proven fact,
which in our opinion, is contrary to the rules of due process and all rules of
Union law and undermines the legitimacy of this solution.

Moreover, the conditions of detention in general, including the medical
care provided by the prisons in all Member States, are available to all courts and
any int7erested person on the website of the European Agency for Fundamental
Rights.

Not least, it is worth pointing out that, where such a risk is real, all Member
States also have alternatives to detention available (for those situations where they
may be applicable® including electronic monitoring.
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Abstract

In recent decades, on the European continent, the Ombudsman ( also
known as Ombusman, Defender, Mediator, etc ) is organized and operates as an
autonomous institution that acts independently, impartially and transparently
against maladministration, human rights violations affecting individuals or legal
entities.

Key words: ombudsman, citizens' rights, transparent administration,
European guarantee.

INTRODUCTION

Today, interest in the institution of the Omdudsman is growing because of
its close connection with the protection of human rights.

It is easy to provide for citizens' rights and freedoms in fundamental law. It
is more difficult, however, to establish the necessary conditions to guarantee that
every citizen can exercise his or her rights properly. It is also necessary to lay
down the legal procedures that citizens can invoke if their rights are not respected
by the state authorities.

In the light of the above, a means of defending citizens' rights has been
created in European countries by the national institution of the Ombudsman. The
purpose of this body is to strike a balance in the exercise and manifestation of
state power. In concrete terms, the Ombudsman's role is to act as an impartial
mediator between the public authorities and the people who address them about
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their rights, acting as an impartial mediator between the individual who considers
himself or herself to have been wronged and the administration.

This institution constitutes a form of independent and depoliticized
control of public authorities or at least of their administrative operations.

I. THE OMBUDSMAN, GUARANTEE AND SECURITY IN THE EXERCISE OF
CITIZENS' RIGHTS
The social and economic contexts to which the European countries have
been subjected have favoured the expansion of the involvement of central and
local public administration institutions in the activity of citizens, a situation which
has also created the need to regulate appropriate means of counteracting their
unjust or unlawful actions, including the creation of bodies with such a role.
Ombudsman, in common terminology, means mandate, power of
attorney, and the institution of ombudsman is vested (in general) by Parliament. It
examines petitions in regard to Constitutional guaranteed rights. The institution
with this name has spread in European countries under different names, and in
Romania it is enshrined in the 1991 Constitution.
1.1 The role of the Ombudsman institution in the rule of law.

After the end of the Second World War, more and more countries
introduced the institution of Ombudsman into their national legal system, with the
aim of dealing with complaints from citizens who claim that their rights have been
violated by officials or public administration bodies. Originally, the institution
was formed in Sweden in 1809. In Swedish, ombud means mandate, power of
attorney, empowerment (for an overview of the origin of the Ombudsman, see
Dragos D.C, Neamtu B, 2011, p. 3-5; Hossu L.A, 2013, p.16-23).

It is mentioned in the literature that the real guarantee, through
constitutional legal norms, of the rights and freedoms of citizens depends on the
nature of the political regime enshrined at the constitutional level (C. lonescu,
2017, p.169). However, we believe, in principle, that nothing prevented the
former socialist states from refining ombudsmen. Moreover, in Romania,
ideologically and politically in the sphere of power exercised by the Communist
Party, there were formal structures to which citizens could address complaints,
petitions, claims for violation of rights recognized by national law. Decision of the
Council of Ministers no. 4012/1953 regulated the rights of citizens to address
complaints and petitions to party and state bodies (lonescu C., Dumitrescu C.A,
2017, p. 602-603).

Given that, in the past, in every state (socialist or not) there were
mechanisms to which citizens could appeal if they claimed that their rights had
been violated or that they had not obtained satisfactory answers to their
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complaints to the public administration, the question arose whether it was still
necessary to set up a specialised institution to investigate citizens' complaints
against the administration. The question is pertinent, as both criminal and
administrative proceedings have proved their worth. The answer is simple: the
Ombudsman has the capacity to resolve legitimate complaints much more

quickly, at no extra cost to those who turn to it.

The Ombudsman is at the interface between the three powers in the state,
i.e. between the powers of the state and civil society. It cannot be denied that the
Ombudsman's authority is essentially state-based, and the acts emanating from the
Ombudsman carry state force, being legally and morally invested with the power
of execution. This institution appointed by parliament (and accountable to it for its
activities and acts) appears as an intermediary between the people, as the holder of
sovereign power, and parliament as the representative of the electorate, which also
has the task of controlling executive power. Civil society, in any type of state to
which we could refer, perceives the Ombudsman as a protector, invested with
moral power but also with legal means to defend the rights allegedly infringed by
abusive, negligent, bad faith acts or manifestations of the executive power
officials (Goia S., 2021, p.442-443).

According to the recent constitutional doctrine and practice outlined at the
level of each European state, the importance of this institution for guaranteeing
and protecting citizens' rights and freedoms is constantly stressed.

By analysing the constitutional and legal provisions on the status and role
of the Ombudsman in different European countries, some common conclusions
can be drawn, which are valid in terms of the organisation and competences of
this institution, and these will be analysed in the following lines.

A. The importance of the role and functions of the Ombudsman has led to
the institution being accepted by the European Parliament (Rules 219-221 of the
Rules of Procedure of the European Parliament).

B. The Ombudsman's powers are limited to the right to make
recommendations to public authorities guilty of violating the rights of individuals,
to monitor the work of public administrative bodies responsible for human rights,
to inspect detention facilities (prisons, re-education schools, juvenile detention
centres, etc.). In some countries, however, the Ombudsman has the right to take
legal action, under the conditions laid down by law, against officials guilty of
violating the rights of individuals or to conduct investigations. The Ombudsman
has the right to take legal action in Sweden, Denmark and Finland (see The
Danish Ombudsman, DJOF pulishing, Copenhagen, 2000).
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C. The Ombudsman is appointed by Parliament for a term of office which
varies from one State to another. Parliament also has the right to dismiss him or
her before the end of his or her term of office if he or she is guilty of violating the
fundamental law or the laws in force, or if he or she behaves in a manner
incompatible with his or her status. There are European countries, namely France
and the United Kingdom, where the ombudsman is appointed by the government.

D. In exercising its powers, the Ombudsman does not replace other
institutions with powers to protect human rights.

E. This institution is separated from all powers of state, including the
authorities appointing him or her to office, and no interference in his or her work
Is permitted. Although its independence is recognised, the Ombudsman is obliged
to submit an annual report to Parliament in the cases it has investigated the
solutions found, the measures taken, etc. An important aspect of the Ombudsman's
independence is that it is able to make recommendations to Parliament and the
Government on the improvement of the relevant legislation or of the activities of
central or local administrative authorities which affect human rights.

F. As a rule, the Ombudsman operates at national level, but there are a
large number of ombudsmen in some EU countries, municipalities or even in
private institutions and companies. There are also ombudsmen with specialised
jurisdiction (social welfare, university life).

G. The institution carries out its duties at the request of persons whose
rights have been violated or on its own initiative, when it has information or data
on the violation of citizens' rights or when, following investigations, it finds such
violations itself. It should be noted that the national legislation of the Member
States expressly provides for certain derogations in the power of this institution to
investigate the activities of certain categories of public officials or dignitaries. The
reason for the derogation is simple: parliamentarians and mayors are
representatives of the people or local communities and ministers are politically
accountable to parliament.

H. In order to carry out its work properly, the Ombudsman needs the
assistance of the other public authorities, and it is essential that they provide him
or her with the data, information and documents it needs to carry out his or her
duties.

I. Confidentiality may be requested in relation to the complaint, the
Ombudsman may also decide on its own initiative to keep his/her work secret for
justified reasons (defence of military secrets, public order, etc.).

J. Most of the legislation of the Member States on the organisation and
functioning of the Ombudsman institution provides that anonymous complaints or
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complaints from citizens whose rights have been violated one or, as the case may
be, two years before the complaint is submitted to the Ombudsman, shall not be
taken into consideration for examination and settlement. Among the fundamental
features of the institution, neutrality and the power to act on behalf of another
have also been identified, pointing out that in fact, its very neutrality legitimises it
to intervene on behalf of another (Vlad, 2006, p.70) . The institution acts for the
public good, by protecting the rights of the citizen, defending him/her against
abuses. In the current context, at European level, due to the large number of
complaints submitted to this institution and the increase in their complexity and
subject matter, ombudsmen specialising in certain areas of state activity
(parliamentary ombudsman, equal opportunities ombudsman, minority

ombudsman, competition ombudsman, etc.) have been set up in some countries.

1.2 Brief historical background to the origin and development of the
Ombudsman

It should be noted that the Ombudsman institution, which exists in its
present form, with different names and functions, in more than 140 countries on
different continents, originated more than 200 years ago in Sweden at the
beginning of the 19th century. In view of this, in its present form, the Ombudsman
(both in terms of organisation, powers and purpose) has absorbed the quintessence
of its origins, but also of the specific nature of the countries in which it has been
established.

The Swedish Ombudsman

The institution of the Ombudsman was established in Sweden in 1809 by
the Parliament, which implemented the Office of the Parliamentary Ombudsman
in its constitutional provisions, as an instrument that would enable the legislature
to exercise a certain control over the exercise of power by the executive, by
assessing the way in which the public authorities comply with the law. Right from
the outset, the Swedish constitutional provisions stipulated that the legislature
should appoint to the office of Parliamentary Ombudsman a citizen recognised for
his or her judicial competence and exemplary integrity.

The original purpose of establishing this institution was to verify the
correct application of laws by judges and civil servants in order to encourage the
uniform application of legislation and to clarify legislative inaccuracies.
Subsequently, the Ombudsman’s role also extended to the protection of citizens'
rights. The Ombudsman's work took the form of inspections and investigations.
Citizens' complaints played a relatively insignificant role in the early period.

Today, the Swedish Parliamentary Ombudsmen carry out their task of
supervising compliance with Swedish law by assessing and dealing with
complaints received from citizens, i.e. by carrying out inspections and inquiries at
various public authorities.

135



Simina loana GOIA

The executive is not allowed to interfere in the work of the ombudsmen,
who exercise their profession independently. However, if it considers that
legislation needs to be changed because of human rights violations, it can propose
this to parliament or the government for study and decision. The most common
situations in which the ombudsman intervenes are when he finds that an agency or
court has not complied with the legal rules in force.

As a result of this finding, it can write a report, criticising the person who
has acted incorrectly, specifying the solutions for correcting the mistakes and at
the same time issuing decisions. Although the ombudsman's decisions are not
binding, only recommendations, they are respected.

What is representative for this institution is the possibility for it to act as a
prosecutor, taking the person concerned to court, when it considers that a
representative of the public authority has committed a serious error in his or her
work, harming the rights of the citizen. If, following an investigation, he finds that
there has been a minor error or mistake, he may propose that the person concerned
be punished by a warning or a reduction in salary. Parliamentary ombudsmen also
have the right to initiate disciplinary proceedings against an official for proven
misconduct. In most cases of this kind, however, the most common outcome is
merely a critical advisory comment or a recommendation without legal effect.

The next Parliamentary Ombudsman was created in Finland by the 1919
Constitution. The idea of an ombudsman institution attracted attention outside
Scandinavia after it was regulated in Denmark. After 1960, the ombudsman
concept spread rapidly, so that today there are more than 200 ombudsman
institutions (national, regional, municipal, specialised ombudsmen) worldwide.

The Danish Ombudsman.

The undeniable pioneer of this institution worldwide was the Danish
Ombudsman (1953), who succeeded in making this institution extraordinarily
malleable to the various existing political and legal systems. Modelled on the
Swedish Ombudsman, but many years later, the Danish Ombudsman marks the
beginning of the great expansion of this institution beyond Scandinavia.

According to the Law on the Ombudsman and the Constitution (art.55) the
Ombudsman (represented by one or two persons elected by the Parliament) is
competent to control the civil and military administration. The following are
included in this control: ministers, civil servants, any person working in the
service of the Government, local administration. A constant complaint of Danish
citizens is the delay of the authorities in responding to a request. Its competence
extends to all public administration institutions, as well as to the conditions of
detention of citizens deprived of their liberty in penitentiary institutions. However,
the Ombudsman's powers of action do not extend to the courts.
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The institution is now established in many countries: the United Kingdom,
France, Spain, Hungary, Portugal, the Netherlands, Italy, Poland, Germany,
Austria, etc.

In Austria, the institution consists of three members elected by the
National Council, each representing the three main political parties. Their
competence is limited to the federal administration and autonomous authorities.

In France, a single ombudsman is appointed by the President of the
Republic and his/her role is to ensure that public rights and freedoms are
respected by state administrations, local and regional authorities, public
institutions and any body entrusted with a public service mission or to which the
organic law assigns powers.

The Spanish Ombudsman is elected by the Cortes Generales, as their chief
representative, and is assisted by two deputies. He/she enjoys inviolability (he/she
cannot be arrested, fined, prosecuted, tried for the opinions he/she expresses or for
the acts he/she issues in the exercise of his/her powers) except for flagrant
offences (Deaconu, 2015, p. 19).

Il. MILESTONES IN THE EVOLUTION OF THE EUROPEAN OMBUDSMAN
11.1 Regulation.

The institution of the European Ombudsman is governed by Articles 20,
24 and 228 of the Treaty on the Functioning of the European Union (TFEU) and
Article 43 of the Charter of Fundamental Rights of the European Union.The
regulations and duties of the Ombudsman were laid down in a European
Parliament Decision of 9 March 1994. The procedures for the election and
dismissal of the Ombudsman are laid down in Rules 219 to 221 of Parliament's
Rules of Procedure.

I1.2 General considerations

The notion and concept of the Ombudsman has expanded during the 20th
century, the constitutional idea of independent, easily accessible and balanced
supervision of public administration by persons of good repute being today clearly
linked to the principles of democracy and the rule of law, since it is an essential
contribution to the effectiveness of these principles. The disintegration of the
totalitarian regimes in Central and Eastern Europe, Portugal, Spain and Greece, as
well as the new democratisation process, have been confirmed as a turning point
in the realisation of the ombudsman idea.

Also, the institution of the Ombudsman has experienced new evolutions,
as a reaction to the introduction of new states in the Council of Europe, by
combining the two concepts of rule of law and human rights (Alexandru, 2016,
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p.84). Since then, EU member states have established national ombudsman
institutions. The appointment of the European Ombudsman is carried out
according to the provisions of the Treaty on the Functioning of the Union (Art.
227, 228) and Article 194 of the Rules of Procedure of the Parliament. The
Ombudsman is elected by Parliament for a term of office equal in length to that of
Members of Parliament. He may be removed from office only by the Court of
Justice at Parliament's request. It is also obliged to report to Parliament about its
work.

The European Ombudsman is a parliamentary ombudsman. This is why
Article 228 TFEU is cited in Chapter 1, which refers to the European Parliament.
The European Ombudsman has very close links with the European Parliament,
which is solely responsible for electing the Ombudsman, laying down the rules
governing the performance of its duties, assisting in inquiries and receiving the
Ombudsman'’s reports.

In accordance with the Rules of Procedure (Rule 232), the European
Parliament's Committee on Petitions draws up an annual report outlining the
activities of the European Ombudsman. The European Committee on Petitions has
repeatedly expressed support for the work of the European Ombudsman and
stressed that the EU institutions should work closely with him to enhance EU
transparency and accountability, in particular by implementing its
recommendations. On 12 February 2019, the European Parliament adopted a
resolution on a draft regulation proposing an updated statute for the European
Ombudsman, with a view to enhancing its transparency, independence and
prerogatives (Patraus M., 2021). Having obtained the opinion of the European
Commission and the agreement of the Council of the European Union, the
European Parliament adopted, on 24 June 2021, the Regulation establishing a new
Statute of the European Ombudsman, which normalises the working practices of
this institution, such as the prerogative to launch own-initiative inquiries.

11.3 Recent areas of activity of the European Ombudsman.

Guaranteeing fundamental rights is one of the basic objectives which the
European Union has set itself, and to this end the meeting between the Presidents
of the three fundamental institutions of the Union (Commission, Parliament and
Council) in Nice in December 2000 ended with the proclamation of the European
Charter of Human Rights. The aim in drawing up this Charter was to ensure that
all citizens were aware of all the fundamental rights that the EU institutions and
bodies must respect and to make it easier for people to access these rights. The
Ombudsman monitors, through the work it undertakes, whether the provisions
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enshrined in the Charter are respected by the very institutions that proclaimed it.
The Ombudsman’s main task is, on the one hand, to constantly implement the
promises made to EU citizens and, on the other hand, to provide support for their

implementation by public authorities.

The institution was invested to ensure the desideratum of efficient
organization and functioning. This objective was introduced at the proposal of the
European Ombudsman, who justified his objective on the grounds that citizens are
entitled to transparent and efficient administration. In order to give substance to
this principle, the European Code of Good Administrative Behaviour was
developed and adopted by the Parliament in September 2001 (Balan, 2008, p. 32).

The involvement of this institution has also been constantly observed with
regard to the protection of citizens' rights during the pantheon period (Patraus
M.*, 2020). An important part of the Ombudsman's work is to improve the
services provided by community institutions, motivated by the fact that citizens
have the right to a functional and fair public administration. Also, transparency
being a constant desideratum of democracy, as a European citizen, everyone has
the right to know how and for what purpose decisions are taken. European
authorities are obliged to protect and promote the principle of transparency.
However, although Article 1 of the Treaty establishing the European Community
stipulates that decisions shall be taken as openly as possible, this obligation has
not always been respected, in a context where many of the complaints to the
European Ombudsman relate to a lack of transparency in some of the European
institutions. The European Ombudsman has taken measures to ensure that the
European institutions provide access to information. Thus, its inquiries into public
access to European Union documents have favoured the adoption and publication
by almost all Community bodies of rules to this effect (Vida, 1999, p. 56).

The European Ombudsman also manages its resources on the analysis and
the gradual resolution of unforeseen situations that may arise in relations between
public administration and European citizens (for details on contractual unforeseen
situations, see Patraus M, Patraus I.M.**, 2022).

The fight against discrimination is one of the priorities of the institution's
work. Thus, after observing that many of the cases analysed concerned the issue
of age limits in recruitment examinations (limits considered discriminatory by
some people), an inquiry was launched in 1998, asking each institution to justify
their recruitment policy. After an intensive analysis of the relevant national
legislation and international documents on the protection of fundamental rights, it
found that certain age limits could not be legitimate. The reasoning was based on
the stipulations of the Treaties and secondary regulations on the prohibition of
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discrimination and the case law of the Court of Justice of the European Union
(Patraus M., 2022).

In the same way, it initiated another inquiry in the same year. It used the
same method of action, reiterating the formula of good administration. It
gradually created a code of conduct to follow in public administration through
case studies. At the same time, it drew up a list of rules, drawn from the
regulations of conduct in public law and administration. These include: taking
cognisance, receiving all requests, responding to requests and actions, recording
all documents in registers and archives, explaining decisions. It has also used
survey analysis when systematising its own case law in the form of a code of good
administrative behaviour. Through this code, it established the basic rules for its
work and that of the public administration, namely: legality, equal treatment,
proportionality, legal certainty, largely inspired by the case law of the Court of
Justice of the European Union. It has also developed formal principles that should
govern all relations between the public administration and the citizen. This Code
of Good Administrative Behaviour has become one of the Ombudsman's favourite
concerns, and in less than five years it has succeeded in codifying the doctrine of
good administration and incorporating it into a Charter that is an expression of the
fundamental values of the European Union.

CONCLUSION

The substance and role of the European Ombudsman and the national
Ombudsmen are broadly similar, both institutions being aimed at an independent
person with professional and moral authority, empowered by Parliament or the
Government to protect fundamental human rights and freedoms. The powers of
national ombudsmen are limited territorially, to the level of national institutions,
whereas the powers of the European Ombudsman are quite broad in terms of its
right to hold institutions suspected of human rights violations accountable. It has
the legal possibility to investigate complaints of maladministration in the
European Union institutions and bodies, such as the European Commission, the
Council of the European Union and the European Parliament, the European
Environment Agency and the European Agency for Safety and Health at Work.
The regulatory anchor for the good functioning of the institutions is the European
Code of Good Behaviour, which lays down essential practices of conduct, binding
on all public officials, highlighting a way of behaving that has not, until now,
been formalised or respected, such as avoiding conflict of interest and using office
for self-interest. The Code is primarily a tool to raise awareness of the
professional conduct that citizens are entitled to expect from public officials. On
the other hand, it is a means of creating a framework of mutual trust and respect
between citizens and public officials, i.e. between citizens and public authorities.
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Abstract

The article analyses and evaluates the legislative changes introduced to provide
public funding to combat the effects of the COVID-19 pandemic. Therefore,
regulations on the budgetary procedure and multi-annual financial planning
required during the state of epidemic threat or the state of epidemic have been
analysed. The study verified the assumption that the performance of financial
activities at the time of epidemic threat consisting in collecting and disbursement
of funds by bodies governed by public law under new conditions entailed
fundamental changes in the design, adoption and implementation and auditing the
central state budget and budgets of local government units. The aim of the work is
to show that the episodic solutions introduced due to the effects of the COVID-19
pandemic in the area of collecting public funds and their disbursement by public
law entities are conducive to more flexibility in public financial management. To
the necessary extent, justified by the need to finance tasks to counteract the
COVID-19 pandemic, the regulations analysed herein have ensured the protection
of the stability of public finance.
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INTRODUCTION

The pandemic of COVID-19 has significantly affected the
functioning of society, including the legal order. In the pandemic-caused situation,
it was first and foremost necessary to introduce restrictions on the exercise of
certain freedoms and rights. At the same time, a need has arisen to finance public
tasks to counter the negative health and economic effects associated with the
spread of COVID-19. This study addresses the legislative changes introduced to
provide public funding to combat the effects of the COVID-19 pandemic.
Therefore, regulations on the budgetary procedure and multi-annual financial
planning required during the state of epidemic threat or the state of epidemic have
been analysed. The study verified the assumption that the performance of
financial activities at the time of epidemic threat consisting in collecting and
disbursement of funds by bodies governed by public law under new conditions
entailed fundamental changes in the design, adoption and implementation and
auditing the central state budget and budgets of local government units.
Exceptional legislative changes should primarily aim at ensuring the proper
implementation of extraordinary tasks, i.e. those addressing the effects of the
pandemic in question.

The changes made to the financial legislation include numerous rights and
obligations in terms of the budgetary procedure and multi-annual financial
planning. These changes are, in principle, of an episodic character. By nature,
therefore, they should apply for a predetermined period of time. In fact, episodic
provisions contain derogations from certain provisions, while their duration is
clearly defined®. The period of applicability of episodic regulations is usually
determined in particular by specifying the calendar year or calendar years®. For
this reason, it appears that episodic provisions are therefore linked to ad hoc
normative amendments to be in force in a clearly defined period®. In accordance
with 8 29c of the Rules of legislative technique, episodic provisions may be
included in a separate law. The provisions of an episodic nature governing
exceptional rights and obligations in respect of the budgetary procedure and
multi-annual financial planning at the time of the epidemic threat are mostly
included in a separate law.

The paper therefore presents an analysis of selected provisions of the Act
on special solutions related to the prevention, countering and fight against

! See § 29a of the Rules of legislative technique.

?See § 29b (1) item 1 of the Rules of legislative technique, as well as M. Moras, P. Kroczek,
Nowelizacja ,, Zasad techniki prawodawczej”: przepisy epizodyczne, ,,Forum Prawnicze” 2016, no.
2,p. 34

¥ For more detail on the concept of episodic provisions, see M. Ktodawski, "Regulacje”" na tle
ujecia przepisow epizodycznych w "Zasadach techniki prawodawczej", ,,Przeglad Legislacyjny”
2016, no. 4, p. 26; M. Moras, P. Kroczek, Nowelizacja..., p. 36, as well as G. Wierczynski,
Redagowanie i oglaszanie aktow normatywnych. Komentarz, Warszawa 2016, pp. 222-224.
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COVID-19, other infectious diseases and crisis situations caused by them®*. The
Act entered into force on 8 March 2020. As regards public finance law, it should
be noted that that the Act was substantially amended on 31 March 2020°. In
addition to this normative act, selected episodic provisions introduced in the
Public Finance Act have been examined®.

The study has been prepared in this field according to the scientific
methodology adopted in the legal sciences. It was therefore not necessary to
describe all the phenomena that occur in social and economic life and the data
available on them. The method of study required a dogmatic analysis of selected
provisions and an evaluation thereof, taking into account, in particular, the
criterion of protection of the public interest. As regards the rules of public finance
law, the public interest mainly consists in the benefits which the state and local
authorities derive from collecting and disposing of funds, so that they can carry
out their public tasks’. At the same time, it is also in the public interest to properly
dispose of the funds collected. It should be noted that the issue of the impact of
the COVID-19 pandemic on the process of creating norms of public finance law
in Poland has not received sufficient attention in the literature. However, most
publications available include studies that focus on assessing the state of public
finances from the perspective of economic sciences®.

* Ustawa z dnia 2 marca 2020 r. o szczegdlnych rozwiazaniach zwigzanych z zapobieganiem,
przeciwdziataniem i zwalczaniem COVID-19, innych chorob zakaznych oraz wywolanych nimi
sytuacji kryzysowych (Dz.U. z 2020 r. poz. 1842 ze zm.) [Act on special solutions related to the
prevention, countering and fight against COVID-19, other infectious diseases and crisis situations
caused by them (Journal of Laws of 2020, item 1842 as amended], hereinafter referred to as: "the
Act on special solutions related to COVID-19".

® Ustawa z dnia 31 marca 2020 r. 0 zmianie ustawy o szczeg6lnych rozwigzaniach zwigzanych z
zapobieganiem, przeciwdzialaniem i zwalczaniem COVID-19, innych choréb zakaznych oraz
wywotanych nimi sytuacji kryzysowych oraz niektoérych innych ustaw (Dz. U. z 2020 r. poz. 568
ze zm.) [Act of 31 March 2020 amending the Act on special solutions related to the prevention,
countering and fight against COVID-19, other infectious diseases and crisis situations caused by
them (Journal of Laws of 2020, item 568], hereinafter referred to as: "the Act amending the Act on
special solutions related to COVID-19".

8 Ustawa z dnia 27 sierpnia 2009 r. o finansach publicznych (Dz.U. z 2021 r. poz. 305 ze zm.) [Act
of 27 August 2009 on public finance (Journal of Laws of 2021, item 305 as amended} hereinafter
referred to as: ,,the Public Finance Act" or "PFA".

" For more detail on this topic, see: A. Hanusz, Ochrona interesu publicznego w procesie
stanowienia prawa finansowego, ,,Przeglad Sejmowy” 2020, no. 1, p. 66.

8 Cf. W. Misiag, Wplyw pandemii COVID-19 na polskie finanse publiczne — Zrédla finansowania,
wydatki, procedury, "Kwartalnik Prawno-Finansowy" 2020, no. 1, p. 7 et seq.; K. Kostyk-
Siekierska, Wplyw pandemii COVID-19 na sytuacje finansowq i funkcjonowanie jednostek
samorzqdu terytorialnego, "Zeszyty Naukowe Malopolskiej Wyzszej Szkoty Ekonomicznej w
Tarnowie" 2021, no. 3, p. 29 et seq.; M. Zioto, B. Z. Filipiak, Finanse zrownowazone wobec
ryzyka zdrowotnego kreowanego przez COVID-19 i jego skutkéw spoteczno-gospodarczych, [in:]
Wptyw COVID-19 na finanse. Polska perspektywa, ed. M. Zaleska, Warszawa 2021, p. 105 et seq.;
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|I. DRAFTING AND ADOPTING THE STATE BUDGET AND THE BUDGETS OF LOCAL
GOVERNMENT UNITS, TAKING INTO ACCOUNT THE EPISODIC PROVISIONS
APPLICABLE DURING THE COVID-19 PANDEMIC

As indicated by scholars in the field, the budgetary procedure consists of a
number of legal and factual activities governed by law, which relate to budget-
making, implementation of the budget and review of its implementation®. The
initial stage of the budgetary procedure thus understood consists of activities
related to drafting and adopting the budget. It is worth noting that the stage of
drafting the state budget and budgets of local government units is preceded by
multi-annual financial planning. In accordance with the provision of Article
105(1) PFA, the basis for the preparation of the draft budget act for the next
financial year is the State's Multi-Annual Financial Plan. The obligation to adopt
that plan by 30 April each year is the responsibility of the Council of Ministers'®.
The State's Multi-Annual Financial Plan is to be drawn up for the financial year
concerned and three consecutive years'*. However, in accordance with Article 76
of the Act amending the Act on special solutions related to COVID-19, it was
assumed that in 2020, the Council of Ministers was not required to draw up the
State's Multi-Annual Financial Plan. In the legislature's view, the adoption of a
multi-annual financial plan covering 2020 and the subsequent three years would
not be advisable given the dynamics of the social and economic changes resulting
from the outbreak. It has been assumed that in this timeframe it is not possible to
determine sustainable social and economic policy objectives and planned
measures affecting the level of revenue and expenditure of the public finance
sector.

Apart from the state financial sector, the obligation of multi-annual
financial planning also rests with local government units. The initiative for
drawing up a draft resolution on the multi-annual financial forecast and amending
it is solely up to the executive body of the local government unit*?. A resolution
on this matter must be adopted by the legislative body of the local government
unit concerned®. The legislative body of the local government unit, like the

S. Franek, Konsekwencje kryzysu COVID-19 dla finanséw jednostek samorzqdu terytorialnego w
krajach UE, "Optimum. Economic Studies" 2022, no. 3, p. 55 et seq.; M. D. Bordo, J. V. Duca,
How the new fed municipal bond facility capped municipal-treasury yield spreads in the Covid-19
recession, "Journal of the Japanese and International Economies™ 2023, vol. 67, p. 1 et seq.; P.
Csanyi, R. Kuchar¢ik, Slovakia and the Slovak local goverments response to COVID-19
challenges, "Zhurnal Issledovanii Sotsial'noi Politiki" 2023, vol. 21, no. 1, p. 107 et seq.; J.
Kubicek, P. Morda, Fiscal Deficit and Money Issuance in Czech Republic during COVID-19
Pandemic, "Politicka Ekonomie" 2023, vol. 71, no. 1, p. 68 et seq.

% Cf. A. Hanusz, Procedura budzetowa, [in:] Prawo finansowe, ed. idem, Warszawa 2022, p. 127.
10 See Article 106 (2) PFA.

1 See Article 103 PFA

12 See Article 230 (1) PFA.

13 See Article 230 (6) PFA.
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Council of Ministers, adopts a multi-annual financial forecast every year, thus in
the perspective of one financial year. According to Article 227(1) PFA, the multi-
annual financial forecast covers not only the period of the financial year
concerned but at least three consecutive financial years**. On the other hand, the
debt forecast, which forms part of the multi-annual financial forecast, must be
drawn up for the period for which commitments are made and are planned to be
made®. Generally speaking, the Council of Ministers' obligation of multi-annual
financial planning, like the same obligation of the authorities of the local
government unit, is regulated in a similar way. The difference boils down to the
obligation incumbent on local authorities to draw up a debt forecast for the period
for which financial commitments have been made and are planned to be made. In
view of this, it seems understandable why the executive and legislative bodies of
local government were not exempted in 2020 from the obligation to draw up and
adopt a multi-annual financial forecast, as was done for the central government
sector.

However, in accordance with Article 15zn (3) of the Act on special
solutions related to COVID-19, it is possible to amend the local government unit's
multi-annual financial forecast. However, the general condition for such changes
IS the need to ensure that the tasks related to combating COVID-19 are properly
fulfilled. The body entitled to amend the resolution on the multi-annual financial
forecast is the executive body of the local government unit, i.e. the village mayor,
mayor, president of the city, district executive board or voivodeship executive
board. This is the way the legislature granted resolution-making powers to the
executive authorities, which constitutes a development of the powers previously
conferred on them. In the light of the provisions of the Public Finance Act, the
power to make amendments to the multi-annual financial forecast, excluding
changes in the limits of commitments and amounts of expenditure on projects, is
conferred on the executive body of the local government unit®. However, the
legislative body of the local government unit may authorise the executive body to
amend the limits of commitments and sums of expenditure for the implementation
of a project financed with EU funds or from other non-returnable foreign sources.
The norm resulting from Article 15zn (3) of the Act on special solutions related to
COVID-19 is a development of the co-competence of the legislative and
executive bodies to amend the multi-annual financial forecast of the local
government unit, justified by the protection of the public interest. Hence, the need
to fulfil tasks related to counteracting COVID-19 makes it possible for the

14 On the multi-annual financial forecast of the local government unit, see: K. Sawicka, Gwarancje
prawne stabilnosci finansowej jednostek samorzqdu terytorialnego — Wybrane instytucje systemu
budzetowego, [in:] Problemy finanséw i prawa finansowego. Ksiega jubileuszowa dedykowana
profesor Elzbiecie Chojna-Duch, ed. M. Bitner, Wroctaw 2021, p. 269.

1> See Article 227 (2) PFA.

10 See Article 232 (1) PFA.
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executive body to amend the multi-annual financial forecast of the local
government unit adopted by the legislative body of that unit.

The rules related to the drafting of the State budget and budgets of local
government units are still included almost exclusively in the provisions of the
Public Finance Act. The assumptions of the draft state budget for the following
year, taking into account the arrangements and directions contained in the State's
Multi-Annual Financial Plan, in accordance with Article 138(1) PFA, shall be
presented to the Council of Ministers by the Minister of Finance. Due to the
absence of an obligation to adopt the State's Multi-Annual Financial Plan in 2020,
the Minister of Finance is authorised to present the assumptions of the State's draft
budget in 2021 without having to take into account the arrangements and
directions of action contained in the State's Multi-Annual Financial Plan.

However, the norms restricting sovereign public debt should be taken into
account when drafting and adopting a budget act. This concerns in particular the
constitutional rule under Article 216(5) of the Polish Constitution'’. Indeed, the
maximum permissible limit on the sovereign debt may not exceed 60% of the
annual gross domestic product®®. It is worth emphasizing that the legislature,
despite the effects of the COVID-19 pandemic, has not changed the regulation
laid down in the Public Finance Act concerning the limit of sovereign debt.
Consequently, the legal norms which provide for the consequences in cases where
the ratio of the amount of government debt to gross domestic product is greater
than 55% and less than 60% continue to apply™®. The failure to repeal a norm
under the Public Finance Act regulating the debt limit should be considered as a
measure conducive to the sustainability of public finance. However, this can be a
barrier to investment spending in both the short and long term®.

However, the declaration of the state of epidemic in the entire territory of
the Republic of Poland is a condition for non-application of the provisions
covering the stabilising expenditure rule?. The rule in question is intended to

Y Cf. P. Kucharski, Konstytucyjny zakaz finansowania deficytu budzetowego przez NBP a prawo
Unii Europejskiej, ,,Panstwo i Prawo” 2011, no. 3, p. 19 et seq.
8 For more detail, see A. Hanusz, P. Szczesniak, The reduction of excessive government debt in
the European Union law and its impact on the Polish legal system, "Nihon University
Comparative Law" 2018, vol. 35, p. 65 et seq.
19 See Article 86 (1) point 2 PFA.
2 It is worth mentioning the role of the standard resulting from Art. 220 sec. 2 of the Constitution.
The possibility of increasing the state's public debt was significantly limited by the ban on
incurring liabilities in the central bank of the state. Cf. R. Rybski, Zakaz pokrywania deficytu
budzetowego w centralnym banku panstwa a sytuacje kryzysowe, [in:] Finanse publiczne w
sytuacjach kryzysowych. Zagadnienia prawno-finansowe, ed. G. Kuca, Krakdw 2022, p. 231 et
seq.

See Article 148 (5) of the Polish Constitution.
2! For more on the expenditure stabilisation rule. see R. Mroczkowski, Numeryczne reguly
wydatkowe jako instrumenty wzmacniajqce stabilnosé fiskalng, [in:] Instytucje prawnofinansowe w
warunkach kryzysu gospodarczego, eds. W. Miemiec, K. Sawicka, Warszawa 2016, p. 319 et seq.
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limit the rate of growth of public expenditure. When adopting the budget, the
spending limit established pursuant to Article 112aa(1) PFA may not be exceeded.
The stabilisation expenditure rule determined in the provisions of the Public
Finance Act affects the level of expenditure of public authorities, including central
government authorities, state auditing and law protection authorities, courts and
tribunals, as well as local government units and their associations and
metropolitan unions. The stabilising expenditure rule continues to include the
National Health Fund, the Bank Guarantee Fund and funds established, entrusted
or transferred to the Bank Gospodarstwa Krajowego under separate laws.

In accordance with Article 112d(1) PFA, the stabilising expenditure rule
does not apply in cases of declaration of martial law, emergency law in the entire
territory of the Republic of Poland and state of natural disaster in the entire
territory of the Republic of Poland. Apart from the above mentioned states of
emergency, the second condition which entitles the non-application of the
stabilising expenditure rule is a decrease in annual growth in the value of gross
domestic product. This should be more than two percentage points below the
medium-term rate of change in the value of gross domestic product at constant
prices. As has been said, the provision of Article 112aa (1) governing the rules
limiting the amount of public expenditure, does not apply in the case of declaring
the state of epidemic in the entire territory of the Republic of Poland. The
competent authority for declaring the state of epidemic throughout the whole
territory of the Republic of Poland is the Minister competent for health matters.
The state of epidemic is declared by the Minister competent for health matters by
regulation in consultation with the Minister responsible for public administration,
at the request of the Chief Sanitary Inspector?.

It should be noted that the suspension of the application of the maximum
expenditure limit allowed the Bank Gospodarstwa Krajowego to spend funds to
counter the economic impact of the COVID-19 pandemic. In accordance with
Article 65(1) of the Act amending the Act on special solutions related to COVID-
19, a COVID-19 Response Fund was established in the Bank Gospodarstwa
Krajowego. This fund is intended for financing the tasks related to countering the
effects of the pandemic. The Fund's resources may also be used for the
redemption and payment of interest on bonds issued by the Bank Gospodarstwa
Krajowego in Poland and abroad and the costs of their issuance, as well as
expenditure incurred in carrying out tasks related to the prevention of COVID-
19%. Disbursements from the COVID-19 Response Fund are made on the basis of

22 See Avrticle 46 (2) of the Act of 5 December 2008 on the prevention and combating infections
and infectious deceases in humans (Journal of Laws of 2020 item 1845 as amended) [ustawa z
dnia 5 grudnia 2008 r. o zapobieganiu oraz zwalczaniu zakazen i chordb zakaznych u ludzi (Dz. U.
2 2020 r. poz. 1845 ze zm.)].

23 For more detail, see Article 65 (5) of the Act amending the Act on special solutions related to
COVID-19.
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a payout order submitted to the Bank Gospodarstwa Krajowego by the President
of the Council of Ministers. The Fund's resources derive from the cash
contributions of certain public finance entities® and from the State budget,
including European funds and proceeds from the sale of Treasury securities. The
Fund, established at the Bank Gospodarstwa Krajowego, is also fed with financial
resources from the budget of the European Union, which, with the agreement of
the European Commission, can be used to support the implementation of tasks
related to countering the pandemic effects®. All such financial resources should
be classified as public funds. In 2020, the total disbursements from the COVID-19
Response Fund amounted to over a hundred billion PLN.

Some changes in the area of adopting the budget have also been made to
concern local government units. According to Article 239 PFA, the local
government unit's legislative body is obliged to adopt a budget resolution before
the beginning of the financial year. In particularly justified cases, the legislative
body may adopt the budget of the local government unit no later than on 31
January of the financial year. However, the provisions of the Act on special
solutions related to COVID-19 modified the date of adoption of the budget
resolution of the local government unit. Pursuant to Articlel5zoaa of that law, the
local government unit's legislative body could, in particularly justified cases,
adopt the budget resolution for the financial year 2021 no later than on 31 March
2021. Until the adoption of the budget resolution for the financial year 2021, but
not later than 31 March 2021, the financial management of the local government
unit was based on the draft budget resolution submitted to the local government
unit's legislative body. As can be seen, in 2021 the final time limit for the
adoption of the budget resolution was extended from 31 January to 31 March?®.
This constitutes a significant departure from the principle of budgetary
antecedence, which can be inferred from Article 239 PFA. However, the full
respect of the principle of budgetary antecedence seems justified in view of the
substantive and formal difficulties involved in adopting a budget resolution during
the COVID-19 pandemic. The need to adopt a budget resolution before the
beginning of the financial year would require the budgetary resolution to be
amended during the financial year in the light of growing epidemic problems.

When adopting the budget of a local government unit, as well as in the
case of adopting the budget act, the statutory rules limiting the budget deficit

% This regards, inter alia, executive agencies, budgetary institutions, state special-purpose funds,
the Social Insurance Institution and other central-government or local-government legal persons
established under separate laws.

% For more detail, see Article 65 (4) of the Act amending the Act on special solutions related to
COVID-19.

% In view of the above, it is only after 31 March of the budgetary year when the powers of the
Regional Audit Office referred to in Article 240(3) PFA, consisting in a substitute adoption of the
budget of a local government unit in the field of its own tasks and outsourced tasks, become valid..
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remain in force. Pursuant to Article 242(1) PFA, the local government unit's
legislative body may not adopt a budget in which the planned current expenditure
is higher than the planned running revenue plus the budget surplus from previous
years and the appropriations available®’. However, the provisions of an episodic
nature provide for a derogation from the principle of balancing the budget of the
local government unit in its running part. Pursuant to Article 15zoa(1) of the Act
on special solutions related to COVID-19, the local government unit, when
amending the budget, is authorized in 2020 to adopt a budget in which the
planned current expenditure is higher than the planned current revenue plus the
budget surplus from previous years and free appropriations. A derogation from the
principle of balancing the local government unit's budget in the current part is
therefore exceptionally permissible®®. This may occur when the running costs
have been incurred to carry out the tasks of countering COVID-19 in so far as
they have been financed by property income or repayable funds®. Likewise,
running expenditure may exceed running revenue if there has been a loss of
revenue due to the COVID-19 pandemic®. The loss of revenue for the local
government unit due to COVID-19 is a reduction in revenue, calculated as the
difference between the unit’s planned revenue in the amended budget and the
planned revenue reported by the unit in the first quarter of 2020. Importantly, the
assessment of whether the principle of balancing the budget of the local
government unit in its running part in the financial year 2020 is fulfilled should
take into account the running expenditure incurred to perform the tasks related to
COVID-19 response and the loss in revenue generated as a result of the outbreak
of the pandemic™. It should be noted that the proposed legislative amendment of
an incidental nature is aimed only at temporarily relaxing the restrictions on the
obligation to balance the budgets of local government units. Thus, the derogation
from the principle of balancing the budget of the local government unit in its
running part enables public financial activities to be carried out in accordance
with the law in a manner undisturbed by the impact of the COVID-19 pandemic.
Moreover, during the adoption of the budget for the local government unit
the application of the norm resulting from Article 243(1) PFA was excluded by of
the Act on special solutions related to COVID-19. This provision regulates the so-
called individual debt ratio set for each local government unit. According to it, the

2" For more detail on this topic, see: P. Szczeéniak, Prawne ograniczenia pozyskiwania $rodkéw
zwrotnych przez jednostki samorzqdu terytorialnego, [in] Zrédla finansowania samorzqdu
terytorialnego, ed. A. Hanusz, Warszawa 2015, pp. 384-385.

%8 For more detail on this topic, see: J. Lubina, Oddzialywanie pandemii COVID-19 na finanse
Jjednostek samorzqdu terytorialnego, "Prawo Budzetowe Panstwa i Samorzadu" 2021, no. 4, p.
112-113.

29 See Article 15z0a (1) item 1 of the Act on special solutions related to COVID-19.

%0 See Article 15z0a (1) item 2 of the Act on special solutions related to COVID-19.

31 See Article 15z0a (4) of the Act on special solutions related to COVID-19.
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local government unit's legislative body may not adopt a budget the
implementation of which will result, in the budget year concerned and each
subsequent year, in the ratio of the total amount of repayments of loans and
credits and redemptions of securities issued, together with interest and discount
due from them, to the planned revenue exceeds the individual debt ratio in
question ¥ . This indicator shall be determined separately for each local
government unit. The individual debt ratio shall be calculated as the arithmetic
average of the running income ratio calculated for the last seven years, less
running expenditure.

However, the individual debt ratio referred to under Article 15zob (1) of
the Act on special solutions related to COVID-19 will not be applicable for
securities redemptions, repayment of instalments of loans and credits, including
interest due and discount, issued or incurred in 2020 respectively, up to the
amount of loss in the unit's income resulting from the COVID-19 pandemic. On
the other hand, running expenditure incurred in 2020 for the implementation of
tasks counter the COVID-19 pandemic will not be included in running
expenditure for the purpose of calculating the individual debt ratio in 2021 and
beyond. This is another solution not applied before to protect the financial
stability of local government. Otherwise, the expenditure incurred to combat the
effects of the COVID-19 pandemic would limit the possibility of acquiring
refundable funds for the basic objectives pursued by local authorities.

I1. IMPLEMENTATION AND AUDITING THE IMPLEMENTATION OF THE STATE
BUDGET AND THE BUDGETS OF LOCAL GOVERNMENT UNITS, TAKING INTO
ACCOUNT THE EPISODIC PROVISIONS APPLICABLE DURING THE COVID-19

PANDEMIC

It should be assumed that the implementation of the budget of the State or
a local government unit is the entirety of activities consisting in the collection of
revenue and the execution of budgetary expenditure, the execution of operations
relating to the collection and repayment of public debt, therefore the collection of
budgetary revenue and the execution of budgetary expenditure, as well as
operations relating to the closure of bank accounts®. In addition, changes to this
plan are sometimes needed at the budget implementation stage. This is the case
when legally various events that are unforeseen from the point of view of the
financial management occur in the course of the financial year. The changes due
to the effects of the COVID-19 pandemic have significantly influenced the rules
governing the implementation of the State budget and local government budgets.

Some of them met the criteria set out in the legal norms governing the
implementation of budget. Others went beyond the previous conditions defining
the use of rules contained in legal norms. For this reason, they had to be

32 Cf. P. Szczesniak, Prawne ograniczenia..., [in:] Zrédla..., ed. A. Hanusz, pp. 385-386.
8 Cf. A. Hanusz, Procedura..., [in:] Prawo..., ed. idem, p. 136.
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supplemented, either by amending the existing legal provisions or by creating new
ones. As regards the rules for the implementation of the state budget, the systemic
position of the President of the Council of Ministers as a body of executive branch
has become particularly important. This body has been granted new powers which
fundamentally change the existing rules for the implementation of the State
budget. First of all, the President of the Council of Ministers was granted under
the Act on special solutions related to COVID-19 extensive powers to reallocate
planned budget expenses between the different subdivisions of the budgetary
classification. Prior to these amendments, the President of the Council of
Ministers could, by regulation, reallocate the planned budgetary revenue and
expenditure between parts of the State budget only when a ministry was dissolved
or transformed 3. The same power also applied to cases of dissolution or
transformation of budgetary parts holding bodies, offices and agencies reporting
to or supervised by the President of the Council of Ministers®.

Currently, the powers of the President of the Council of Ministers,
including the reallocation of planned budget expenses, are also based on Article
31(1) of Act on special solutions related to COVID-19. Pursuant to that provision,
in order to prevent the COVID-19 pandemic, the President of the Council of
Ministers is empowered to reallocate, by an ordinance, the planned budget
expenditure between parts and sections of the State budget. In doing so, account
shall be taken of the amount and type of necessary support for budget
implementing entities and the current implementation of expenditure for the
different parts and sections of the State budget. It should therefore be noted that
the President of the Council of Ministers, as an executive body, has acquired the
previously non-existent right to modify the State’s revenue and expenditure plan
on his own. Such substantial amendments to the budget, without the need to
amend the budget act, could previously only be made by the Council of Ministers.
The existing scope of such powers was provided for in Article 180 PFA. In the
event of declaration of an emergency on the territory of the State or a part thereof,
the Council of Ministers is empowered, by regulation, to reallocate the planned
budgetary expenditure between parts and sections of the State budget in order to
carry out the tasks arising from the provisions on the introduction of that
emergency. On the other hand, the powers of the President of the Council of
Ministers under Article 31(1) of the Act on special solutions related to COVID-19
have not been limited to the period during which an the state of epidemic threat or
state of epidemic persists. The only reason that entitles the President of the
Council of Ministers to reallocate the planned budget expenditure between parts
and sections of the national budget is the need to counteract the COVID-19
pandemic. This wording may raise doubts as to the scope of the norm arising from

% See Article 172 (1) PFA.
% See Article 172 (3) PFA.
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Article 31(1) of the Act on special solutions related to COVID-19. The duration of
applicability of the regulation, which entitles the President of the Council of
Ministers to reallocate planned budget expenses between parts and sections of the
state budget, has not been clearly established. Therefore, such a regulation may
contradict the provision of Article 219(1) of the Polish Constitution, which
provides for the obligation to adopt the state budget for the financial year in the
form of a budget act. On the other hand, the making of significant changes to the
budget by the President of the Council of Ministers limits the role of the Sejm as
the body authorizing the basic financial plan of the state, which must be adopted
in the form of a budget act in the form determined by the Sejm. Any deviation
from this principle must be justified in axiological terms. It is only the state of
epidemic as the ultima ratio of the solutions in question.

The President of the Council of Ministers is also entitled, pursuant to
Article 31 (2) of the Act on special solutions related to COVID-19, to decide on
blocking the planned expenditure with regard to the entire state budget, specifying
the part of the state budget and the total amount of expenditure that is subject to
blocking. Such normative solution is a novelty in the Polish financial legislation.
The power to block expenditure with regard to the entire budget has hitherto been
vested in the Minister of Finance and the Council of Ministers by virtue of the
provisions of Articles 177 and 179 PFA. According to them, the Minister of
Finance is entitled to block expenditure in the scope of the entire budget in the
case of finding mismanagement in certain units, delays in the performance of
tasks, excess of funds held and breach of the rules of financial management®.
However, the power to block expenditure regarding the entire budget does not
extend to public finance entities referred to in Article 139(2) PFA, i.e. the
Chancellery of the Sejm, the Chancellery of the Senate, the Chancellery of the
President of the Republic of Poland, the Constitutional Tribunal, the Supreme
Audit Office, the Supreme Court, the Supreme Administrative Court together with
regional administrative courts, the National Council of the Judiciary, common
courts and the Commissioner for Human Rights. However, the Council of
Ministers, pursuant to Article 179(4) PFA, decides on blocking the planned
expenditure of the state budget for a determined period of time. However, it may
do so upon obtaining a positive opinion of the Sejm's committee responsible for
the budget®”. It therefore appears that, in the light of the rules contained in the Act
on special solutions related to COVID-19, the President of the Council of
Ministers has been given the power to block expenditure within the entire state
budget by administrative decision. This competence is limited only by the
condition in the form of the objective of countering COVID-19. Like in the case
of reallocation of planned expenditure, the power to block expenditure is not

% See Article 177 (1) PFA.
%7 See Article 179 (1) PFA.
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temporally limited to the period of the state of epidemic threat or state of
epidemic. This means, as stated above, strengthening the position of the President
of the Council of Ministers in the implementation of the state budget and further
restricting the role of parliament as the body adopting the norms of financial law.

Implementation of the decision to block expenditure with regard to the
whole budget, however, the President of the Council of Ministers is obliged to
entrust the Minister of Finance, sharing in this respect the powers specific to this
body . Importantly, the funds blocked by the President of the Council of
Ministers may form a new special-purpose reserve to counter COVID-19. The
allocation of this reserve must be carried out by the Minister of Finance at the
request of the budgetary part administrator carrying out the task of countering
COVID-19*. However, the administrator's request must be accepted by the
President of the Council of Ministers.

The impact of the COVID-19 pandemic is also seen with regard to the
norms governing budget amendments based on carry-overs from budgetary
reserves. This is a reallocation of expenditure from the classification provided for
the budgetary reserve to the appropriate classification of other expenditure.
Under Article 15zm(1) of the Act on special solutions related to COVID-19, the
President of the Council of Ministers is authorized to issue binding instructions to
the Minister of Finance to change the intended use of the special-purpose reserve,
together with an indication of its position and amount, in order to finance the tasks
related to countering the pandemic. Changing the intended use of the special-
purpose reserve by the Minister of Finance does not require obtaining the opinion
of the Sejm's committee responsible for budgetary matters*. It is therefore a
derogation from the obligation under Article 154(9) PFA. In accordance with the
norm derived from this provision, the change of the intended use of the special-
purpose reserve requires the Minister of Finance to obtain a positive opinion of
the Sejm's committee responsible for budgetary matters. The new normative
solutions should be assessed positively, taking into account the possibility of the
flexible and rapid spending of budget reserves, adapted to changes resulting from
unforeseeable needs related to countering the COVID-19 pandemic*. At the same
time, it should be noted that equipping the President of the Council of Ministers
with the power to issue binding instructions to the Minister of Finance constitutes
a derogation from the norm expressed in Article 146(4) point 6 of the
Constitution. According to this provision, the Council of Ministers, as a

% See Article 31 (3) of the Act on special solutions related to COVID-19.

% See Article 31 (5) of the Act on special solutions related to COVID-19.

40 Cf. A. Hanusz, Procedura..., [in:] Prawo..., ed. idem, p. 145.

! See Article 15zm (2) of the Act on special solutions related to COVID-19.

*2 Cf. G. Kuca, Formy elastycznego wykonywania budzetu paristwa w dobie pandemii COVID-19,
[in:] Finanse publiczne w sytuacjach kryzysowych. Zagadnienia prawno-finansowe, ed. G. Kuca,
Krakéw 2022, p. 151 et seq.
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constitutional body which shapes the State's policy, is obliged to direct the
implementation of the state budget. The President of the Council of Ministers is
not empowered by constitutional norms to direct the implementation of the state
budget, but only to coordinate and control the work of the members of the Council
of Ministers®®, The power of the President of the Council of Ministers to issue
binding instructions to the Minister of Finance regarding the changes in the
allocation of the special-purpose reserve thus limits the role of the Council of
Ministers as the authority in charge of the implementation of the State budget.
This also constitutes, in the light of Article 149(1) of the Constitution, a limitation
of the political role of the Minister of Finance. This provision makes it clear that
ministers are in charge of certain sections of government administration.

At the same time, under episodic provisions, the time limit for the
distribution of specific-purpose reserves was extended in 2020 from October 15 to
December 31 of that year*’. On the other hand, funds included in the specific
reserves of the state budget through 2020 could be spent for the implementation of
tasks related to countering COVID-19, regardless of the intended use of the
reserves *. Therefore, the distribution of the special-purpose reserve for the
implementation of tasks did not require a change in the intended use of the reserve
in 2020. The distribution of the specific-purpose reserve for tasks related to
countering COVID-19, even when these tasks have not been in line with the
intended use of the reserve, was carried out by the Minister of Finance at the
request of the competent administrator implementing the task, but with the prior
approval of the President of the Council of Ministers*®. This demonstrates, on the
one hand, that the management of budget funds has become more flexible, while
on the other hand, it increases the powers of the executive branch in relation to the
legislative branch.

The impact of the COVID pandemic is also seen in relation to the rules for
the implementation of budgets of local government units. Due to the need to
counteract the effects of the pandemic, the legislature broadened the powers of the
village mayor, mayor, city president, the district executive board and the
voivodeship executive board as entities implementing the budgets of local
government units. Pursuant to Article 15zo(1) of the Act on special solutions
related to COVID-19, the executive body of the local government unit has been
given the power to reallocate expenditure between budgetary subdivisions. The
reallocation of expenditure between budgetary subdivisions can only be made in
order to ensure the proper execution of the tasks of countering the COVID-19.
The norm resulting from Article 15z (1) of the Act on special solutions related to

*% See Article 148 (5) of the Polish Constitution.

* See Article 31n (1) of the Act on special solutions related to COVID-19 in conjunction with
Article 154 (1) PFA.

** See Article 310 (1) of the Act on special solutions related to COVID-19.

“® See Article 310 (3) of the Act on special solutions related to COVID-19.
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COVID-19 constitutes a derogation from the general prohibition on reallocation
of expenditure between budget sections referred to in Article 258(1) point 1 PFA.
The executive body of a local government unit is, as a rule, entitled to make
changes to the expenditure plan, but excluding reallocation of expenditure
between sections of budgetary classification. In addition, the village mayor,
mayor, president of the city, the district executive board or the voivodeship
executive board are entitled to delegate certain powers to other organizational
units of the local government unit to reallocate the planned expenditure. To this
end, the executive body is not obliged to obtain authorization from the legislative
body of the local government units, which is an exception to the norm resulting
from Article 258(1) points (2) to (4) PFA and weakens the scope of the powers of
legislative bodies of local government units*’. In such cases, that provision
obligates the legislative body to authorise the executive authority, however, to
delegate certain powers to reallocate the planned expenditure to other
organisational units of the local government unit. However, the proposed
extension of the executive body's powers to reallocate planned expenditure is
limited in time, which should be assessed positively, taking into account the
protection of the financial stability of local government units. The provisions of
the Act on special solutions related to COVID-19 indicate that reallocation of
expenditure between budget classification sections and the transfer of these
powers to other organizational units may take place during the period of the state
of epidemic threat or state of epidemic and the associated risk of significant
breach of the deadlines and conditions for the performance of the tasks of local
government units.

Moreover, the municipality's executive body, in accordance with Article
15z0 of the Act on special solutions related to COVID-19, is entitled to obtain
returnable funds by way of a a loan or credit or the issue of securities, without
having to obtain the opinion of the Regional Audit Office. This solution is a
deviation from the general obligation laid down in Article 91(2) PFA. Under that
provision, the assuming by a local government unit of a debt arising out of a loan,
credit or issue of securities shall require the executive body of the local
government unit to obtain the opinion of the Regional Audit Office on the
possibility to repay the debt. Like the powers relating to the reallocation of
expenditure, the power to raise repayable funds without having to obtain the
opinion of the Regional Audit Office can only be exercised during the period of a
state of epidemic threat or state of epidemic. The temporal limitation of the
derogation must be assessed positively. Otherwise, the Regional Audit Offices
would be deprived of the possibility to supervise the financial affairs of local
government units in the long term.

*" See Article 15z0 point 1 of the Act on special solutions related to COVID-19.
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The impact of the COVID-19 pandemic on the financial activities of local
government units is also seen in the norms on granting subsidies to local
government budgetary establishments. Such public finance entities carry out the
local government's own tasks for consideration, covering the costs of their
activities from their own revenues*®. However, sometimes the operating costs of a
local government budgetary establishment may exceed the revenues it earns.
Therefore, the legislature generally permits the granting of various forms of
subsidies to a local government budgetary establishment. The amount of specific
subsidies granted from the budget of a local government unit shall not exceed
50% of its operating costs*®. However, in accordance with the provisions of the
Act on special solutions related to COVID-19, a local government budget
establishment which carried out tasks related to countering COVID-19 is entitled
in 2020 and 2021 to receive from the local government unit's budget a specific
subsidy in excess of 50% of its operating costs>’. Such an episodic solution gives
local authorities more flexibility in conducting financial management, which
should be approved.

The more flexible financial management by the local government unit is
also the purpose of Article 15zzzf of the Act on special solutions related to
COVID-19. According to that provision, the legislative body of a local
government unit may decide by a resolution not to pursue claims of a civil-law
nature accruing to the local government unit or to its organizational units against
entities whose liquidity has deteriorated due to the negative economic
consequences of COVID-19. Basing the reasoning on the principle of linguistic
interpretation lege non distinguente nec nostrum is distinguere [where the law
does not distinguish, neither should we distinguish], the concept of entities whose
liquidity has deteriorated due to the negative economic consequences of COVID-
19 must be understood as both private-law entities and public-law entities.
Entities, regardless of their legal form, should be obliged to fulfil a monetary
performance of a civil law nature to local government units or their organizational
units. Entities whose liquidity deteriorated due to COVID-19, are obliged to
submit a request to waive the claim. To limit expenditure and the loss of own
revenue resulting from it, the legislature provided for limiting the local
government body running into debt. According to Article 15zc(1) of the Act on
special solutions related to COVID-19, the total amount of debt of a local
government unit as of the end of the financial year 2020 may not exceed 80% of
the total income of that unit in that financial year.

Under the applicable legal provisions, the implementation of the state
budget and budgets of local government units is subject to initial and subsequent

*® See Article 15 (1) PFA.
% See Article 15 (6) PFA.
%0 See Article 31p and Article 31pa of the Act on special solutions related to COVID-19.
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review by the bodies which have adopted the budget. It should be noted that the
COVID-19 pandemic did not result in the need to make substantial changes to the
rules governing the exercise of scrutiny by the Sejm and the legislative body of
the local government unit respectively. The provisions of the Act on special
solutions related to COVID-19 provide for the possibility of changing the time
limit for adopting a resolution on granting discharge to the executive body of the
local government unit™. The institution of discharge constitutes a statutory control
of a body responsible for the implementation of the budget by the executive body.
Therefore, the consideration of the report on the implementation of the budget act
or budget resolution requires taking into account the episodic provisions.

CONCLUSION

In conclusion, it should be assumed that the episodic solutions introduced
due to the effects of the COVID-19 pandemic in the area of collecting public funds
and their disbursement by public law entities are conducive to more flexibility in
public financial management. To the necessary extent, justified by the need to
finance tasks to counteract the COVID-19 pandemic, the regulations analysed
herein have ensured the protection of the stability of public finance. The rights
and obligations related to the budgetary procedure and multi-year financial
planning were subject to significant modification. First and foremost, the
obligation to adopt the State's Multi-Annual Financial Plan was abandoned, but
local government units were not exempted from the obligation of multi-annual
financial planning. However, the executive body of the local government unit is
authorised to make changes to the multi-annual financial forecast due to the need
to ensure the proper implementation of tasks related to the prevention of COVID-
19. The new normative solutions were introduced in two ways. First, by amending
the provisions of the Public Finance Act, and second, by introducing a completely
new law. These laws contain both episodic provisions and provisions without a
predetermined duration.

However, the state of epidemic has not affected constitutional and
statutory regulations on the limit of State's sovereign debt. On the other hand, the
state of epidemic is a prerequisite for non-application of rules covering a
stabilising expenditure rule. However, the suspension of the application of the
maximum expenditure limit allowed the Bank Gospodarstwa Krajowego to spend
public funds to counter the economic impact of COVID-19.

The impact of the COVID-19 pandemic has been the most visible in the
rules governing the implementation of the state budget and budgets of local
government units. This resulted in a fundamental change in the systemic position
of the President of the Council of Ministers. In order to counter the COVID-19
pandemic, the President of the Council of Ministers was granted powers to

*! See Article 15zzh (1) of the Act on special solutions related to COVID-19.
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reallocate planned budget expenditure between parts and sections of the state
budget. Similar powers had so far been conferred on the Council of Ministers in
certain cases. However, the powers of the President of the Council of Ministers
were not temporally limited due to the duration of the state of epidemic threat or
state of epidemic. This may give rise to constitutional doubts under currently
applicable law. The only reason that entitles the President of the Council of
Ministers to reallocate the planned budget expenditure between parts and sections
of the national budget is the need to counteract the COVID-19 pandemic.
Moreover, the President of the Council of Ministers was granted the right to block
planned expenditure within the entire state budget because of the need to counter
the pandemic. The exercise of this power has been temporally limited. A form of
strengthening the cooperation between bodies of the executive branch is the
issuance of binding instructions to the Minister of Finance by the President of the
Council of Ministers. These instructions concern changes in the use of the special-
purpose reserve due to the need to finance pandemic prevention tasks. The
President of the Council of Ministers has therefore obtained the powers to
manage, to a statutorily defined extent, the implementation of the state's budget,
which until now could only be constitutionally exercised by the Council of
Ministers. These powers may interfere with the constitutional powers of other
ministers, including the Minister of Finance.

The COVID-19 pandemic has also resulted in changes in the rules of
implementing the budgets of local government units. The legislature extended the
powers of the village mayor, mayor, city president, the district executive board
and the voivodeship executive board as entities implementing the budgets of local
government units. The executive body of the local government unit has acquired
under applicable law the power to reallocate expenditure between budget
subdivisions. Unlike the powers of the President of the Council of Ministers, the
power to reallocate expenditure between budget subdivisions may be exercised
during the state of epidemic threat or state of epidemic. In the case of local
government units, during the period of an epidemic or epidemic situation,
derogations from the principle of balancing the budget in its running part and the
supervision exercised by regional audit offices over acquiring funds of a
returnable nature have been relaxed. All these solutions should be assessed not
only from the perspective of the current epidemic situation, but also at the
systemic level, the framework of which is determined primarily by the
constitution.
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Abstract

The significant increase in the number of crimes of domestic violence,
maltreatment of a child, particularly and unfortunately in general and especially
during the SARSCOV-2 pandemic, affecting one in three women in the European
Union (Explanatory Memorandum to the Proposal for a Directive of the
European Parliament and of the Council on combating violence against women
and domestic violence, COM (2022) 105 final', requires these types of crimes to
be tackled from different perspectives. The same is true of child abuse offences,
which in practice often raises the question of the standard of probation and the
judge's margin of discretion. From this perspective, this study aims to analyse the
link between these offences, as well as the fulfilment of the condition of proving
the offence “beyond any resonable doubt”, within the meaning of criminal
procedural law and the requirements of the European Convention on Human
Rights and Fundamental Freedoms, without dealing with this standard of proof in
particular, the concept being the subject of future studies.

Key words: domestic violence, child abuse, joint offences, probation.
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INTRODUCTION

From the outset, it should be stressed that the subject of this study is part of a
broad, recurrent and highly topical theme. Recent studies carried out by European bodies
have shown a significant increase in violence against women and domestic violence
during the SARSCOV-2 pandemic, affecting one in three women in the European Union
(Explanatory Memorandum to the Proposal for a Directive of the European Parliament
and of the Council on combating violence against women and domestic violence?). The
Commission's report pointed out that when analysing types of violence, statistics showed
that at European level, one in five women has been a victim of domestic violence,
which is considered by experts to be a form of torture (Coomaraswamy, V.,
Radika, apud ABA- CEELI USAID Final Report “Domestic Violence in
Romania: Legislation and the Judicial System®, 2007, p. 5).

Although there are other widely recognized international instruments, such
as, for example, the Istanbul Convention®, as well as Directives protecting victims
of violent crimes (for example, Directive 2011/92 of the European Parliament and
of the Council on combating the sexual abuse of children and child pornography
and replacing Council Framework Decision 2004/68/JHA - https://eur-lex.
europa.eu/legal-content/RO/TXT/HTML/?uri= CELEX:32011L0093; Directive
2012/29 of the European Parliament and of the Council establishing minimum
standards on the rights, support and protection of victims of crime and replacing
Framework Decision 2001/220/JHA") transposed into the national legislation of
the Member States, there has been an excessive increase in crime in this sector.

Thus, in 2022, there was a noticeable growth in crime, 13.4% compared to
2021, according to statistics provided by the Romanian Police®: there was an
increase in the number of domestic violence offences (including the crimes of
assault or other violence, bodily harm and threat, from 44,522 to 50,531), but a
decrease in the number of offences of ill-treatment of minors (from 441 to 396).

In practice, the question often arises as to how to distinguish the offence of
domestic violence from other offences, such as maltreatment of minors, which are
closely linked.

2 COM(2022) 105 final, https://eur-lex. europa.eu/legal-content/RO/TXT/HTML/?
uri=CELEX:52022PC0105

® Council of Europe Convention on preventing and combating violence against women and
domestic violence, CETS No 210; COM(2016) 111, https://rm.coe.int/168046253¢

4 https://eur-lex.europa.eu/legal-content/RO/TXT/PDF/?uri=CELEX:32012L.0029
> https://www.politiaromana.ro/ro/stiri/violenta-domestica-in-atentia-politistilor 1671870616
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THE CRIME OF DOMESTIC VIOLENCE AND THE CRIME OF CHILD
ABUSE. LINK, PROBATION STANDARD
1. THE RELATIONSHIP BETWEEN DOMESTIC VIOLENCE OFFENCES AND
MALTREATMENT OF MINORS

The two offences analyzed are regulated in Title I of the Criminal Code,
with the denomination “Offences against the person”, but in separate chapters: the
offence of domestic violence is included in Chapter III, “Offences committed
against a family member”, in art. 199 with the marginal denomination “Domestic
violence”, while the offence of ill-treatment of a minor is provided for in Chapter
11, “Offences against bodily integrity and health” in art. 197 of the Criminal Code.

Without wishing to analyze the essential characteristics of these offences,
we shall confine ourselves to a few general observations which are necessary for
this study.

Some authors have expressed opinions of great scientific value to the
effect that the offence of ill-treatment of a minor falls outside the scope of
homogeneity of offences against bodily integrity and health on the grounds that
the latter “punishes actual and effective results on the person’s bodily integrity
and health”, while the offence of ill-treatment of a minor “punishes the potential
damage to these values in a dynamic sense” (S. Bogdan, D.A. Serban, 2020, pp.
162-163).

In the same sense, it has been stated that bringing the offence of ill-
treatment of a minor “from the sphere of offences that harm relations relating to
social coexistence to the sphere of offences that harm the physical integrity and
health of the person, was motivated by the legal object, by the fact that, in reality,
the offence endangers, first of all, the physical integrity or health of the person
and only subsidiarily family relations or social coexistence” (V. Cioclei, 2020, p.
87).

The typical requirement of the offence of maltreatment of a minor is
fulfilled when the physical, intellectual or moral development of the minor is put
in serious danger by measures or treatment of any kind, by parents or any person
who has the minor in their care - Art. 197 of the Criminal Code. Doctrine has
stressed that verbum regens is achieved through any actions or inactions that
seriously endanger the child's development, and if these ill-treatments are
accompanied by physical violence, bodily harm or unlawful deprivation of liberty,
there is concurrence of offences (V. Cioclei, 2020, p. 88; S. Bogdan, D.A. Serban,
2020, pp. 164-165).

Doctrine has rightly stressed the legitimacy of the solution of the ideal
concurrence of offences offered by the Supreme Court in Decision no. 37/2008
delivered in the appeal in the interest of the law, which remains valid, the essential
argument being the heterogeneous nature of the special legal object (S. Bogdan,
D.A. Serban, 2020, p. 165). Thus, the court ruled in the above mentioned decision
that in the case of the offence of ill-treatment of a minor “the main special legal
object is constituted by the social relations relating to the family and the
protection within it of the minor whose training, education and physical and moral
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growth are closely linked to and conditioned by the care, responsibility and
affection of the persons obliged to do so”.

The same author pointed out that the argument offered by the Supreme
Court remains valid only in the hypothesis where the act of ill-treatment of the
minor is committed “through typical acts protecting other social values, such as
the physical freedom of the minor, in which case the typical act is deprivation of
liberty, or the mental freedom of the minor, in which case the typical act would be
the crime of threat” (ibid.).

However, the author has stated that “the repositioning of the offence may
call into question the fairness of the solution of concurrence in the hypothesis
where the ill-treatment is composed of acts of hitting or bodily harm to the minor”
(S. Bogdan, D.A. Serban, 2020, p. 165). The author stated that "the appearance of
overlapping social values protected by the two types of acts is removed by the
specific way in which the offence of ill-treatment protects the physical integrity
and health of the minor”. In this hypothesis, what is penalized, in his view, is the
real and concrete possibility of the occurrence over time of consequences on the
physical, intellectual or moral development of the minor which could be
irreversible (ibid.).

The argument brought forward by the author is considering that by
retaining the concurrent offence, the principle of non bis in idem would not be
violated, since both offences value the occurrence of consequences likely to harm
the child “on different levels, present (for the offence of battery or other violence
or bodily harm) and future (the offence of maltreatment of a minor)” (S. Bogdan,
D.A. Serban, 2020, p. 166).

The author also expressed the view, which we share, that in this case
absorption cannot operate, in the sense that the offence of maltreatment that
would absorb the offence of assault or other violence or bodily harm, on the
grounds that the essential requirement for absorption is not met, namely the act of
execution of the offence of maltreatment consisting of measures or treatment of
any kind. Consequently, taking into account other considerations, such as the
subjective nature of the offences, the time of their commission, the differences in
the penalty regime, justifies the legitimacy of the Supreme Court's decision to
establish the concurrence of offences (S. Bogdan, D.A. Serban, 2020, p. 166).

2. PERSON IN WHOSE CARE THE MINOR IS PLACED

The law imposes the condition that the active subject of the offence of
maltreatment of a minor must be a parent or a person in whose care the minor is.
Consequently, the absence of such a person entails the non-existence of the
offence. While no comments are necessary as regards the status of parent, as
regards the person in whose care the minor is, we consider that it is not necessary
for this legal relationship to be established by an act or decision of any authority,
since the requirement of the law is also met if the minor is actually in the care of
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another person for the purpose of upbringing and education. However, the de
facto entrustment of a minor to another person for the purpose of prostitution does
not meet the legal requirement, and the act must be classified in a different legal
context, depending on the factual situation. The Supreme Court has ruled in this
regard®. Thus, the Supreme Court ruled that the prerequisite for this offence is
either the existence of a parental relationship or a relationship deriving from a
special task relating to the upbringing and education of a minor, which is a legal
entitlement. If this condition is missing, the offence will not constitute the offence
of maltreatment of a minor, but possibly another offence such as assault or other
violence, bodily harm, unlawful deprivation of liberty. Consequently, the act of
the defendant who maltreated the victim, who had been entrusted to him by her
father to bring her to Italy in order to make her work, hitting her with his hands,
feet and fists, repeatedly insulting her, forcing her to work at the market and
taking her earnings; forcing her to have sexual intercourse, acts committed on
Italian territory, abusing her mental inferiority (she was in Italy, far from her own
family, without knowing anyone and entrusted to him by her own father), does not
constitute the offence of ill-treatment of a minor, but of assault or other violence
and sexual intercourse with a minor, as provided for in Article 6(1) of the Italian
Criminal Code. 193 and 200 of the Criminal Code respectively.

3. REQUIREMENT OF SERIOUS JEOPARDY TO THE MINOR'S PHYSICAL,
INTELLECTUAL AND MORAL DEVELOPMENT

This condition of the typicity of the act requires the possible or potential
occurrence of serious harm to the child’s physical, intellectual and moral
development. The legislator does not define the concept of “serious jeopardy”, so
in practice there may be difficulties in meeting the requirement of dangerous
prosecution of this offence.

In this regard, we agree with the opinion expressed in the doctrine (S.
Bogdan, D.A. Serban, 2020, p.164) which criticized the ambiguity of the phrase
from the perspective of the principle of legality of the incrimination, with the
clarification that although the Constitutional Court has shown great reluctance to
consider compliance with the principle of foreseeability of the text in conditions
where the wording is ambiguous, we believe that the fulfilment of the requirement
is left to the light and wisdom of the judge who, within the margin of appreciation
of the evidence, will assess to what extent the requirement of the law is met.

Thus, by criminal decision no. 860/2017 delivered by the Court of Appeal
of Brasov (unpublished), the appeal filed by the Public Prosecutor’s Office was
admitted and the defendant was convicted for the offence of maltreatment of the
minor, although the first instance had ordered acquittal.

® Criminal Decision No 657/2018, TCCJ, https://www.universuljuridic.ro /infractiunea-de-rele-
tratamente-aplicate-minorului-respingerea-contestatiei-ca-nefondata-vep-ncpp/
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Thus, the trial court found that the requirement of endangering the child's
development was not met, that the evidence did not reveal any abnormality related
to the child's development, but on the contrary, that the defendant had adequately
taken care of his upbringing, that they had a close relationship. Also, the fact that
the father took him off when he came home sweaty did not mean the opposite, he
took him to kindergarten, to school, he stayed with him, they played, they went
out to the park, he did not beat him, the child was happy, well cared for and clean.
Basically, the defendant was taking care of the child's upbringing, even though the
mother was abroad because she was in a relationship with another man and
wanted a divorce. In these circumstances, being troubled by the idea of divorce,
the defendant started consuming alcohol together with antidepressant medication
and minimally involved the child in emotional blackmail of the mother whom he
wanted to persuade to give up the extramarital relationship, return to the country
and restart living together. The forensic expert report established that the
defendant had a personality disorder of the impulsive unstable type and ethyl
abuse, but retained the mental capacity to critically assess the consequences and
content of his actions.

Contrary to the first instance, the Court of Appeal found that the moral
development of the minor, namely the development of his mental faculties, was
seriously endangered by his father, who, through the actions of shooting on 27
October 2016, of the child - aged 6 years and 10 months - with a cord around his
neck, while blackmailing the mother to return to the country because otherwise he
would hang the child, actions which take the form of physical and emotional
abuse and fall within the scope of psychological and physical violence as
regulated in art. 4 of Law No. 217/2003, an act that meets the requirement of
typicality of the offence of maltreatment of minors, provided for in Article 197 of
the Criminal Code, given that the actions were not repeated, being a single
criminal activity, committed in a single circumstance. The judicial supervisory
court also found that the contents of the audio files showed that: The defendant,
who lived alone with the minor, tells his wife that if she does not return home, he
will not find them, that he has a knife handy and not to notify the family or the
police, that when the door is broken down they will both die and two corpses will
be found, he threatens to slit his wrists, there are references to slitting his throat
and a slaughter, that he'll come out ugly, with TV, with blood, with his head cut
off, with his hands, he refers to the noose hanging on the wall, which they both
hang from. In one of the conversations the defendant tells his wife that he puts the
noose on and they both hang themselves, that he has two ropes ready. At the same
time, he tells his son that they are going to play a game with the rope, and that he
will send the photograph to his mother, he refers to cutting the child to pieces if
she comes with her boyfriend, that he will cut the child to pieces just to see her
suffer, that he has the knife and the noose in his hand, that he's cutting up the child
and sending her pictures, that he swears he'll pull the rope out and if she doesn't
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come back, the child will be cut to pieces, pieces, that he's cutting up her child
that night, asks her if she wants to start working and if she wants to do the murder
now. It is clear from the recording how the child witnessed this discussion, with
the defendant addressing in a high and extremely raised tone telling her that “this
minute I'm cutting your child, I’'m going to get the rope out, wait I’ll send them on
Facebook™, that he is playing with the child and tying the rope, the child even
continuing this discussion with his mother on the phone. Therefore, the court
found that the moral development of the minor, namely the development of his
mental faculties, was seriously endangered by his father, the defendant X., by the
actions of photographing the minor aged 6 years and 10 months, with a cord
around his neck, while blackmailing the child’s mother to return to the country
because otherwise he would hang the child, actions that take the form of physical
and emotional abuse and that fall under psychological and physical violence as
regulated in Article 4 of Law No. 217/2003.

On the contrary, it was held that the requirement of typicity of the crime is not
met in the hypothesis where the child was diagnosed with a genetic disease, inherited
on the paternal line, which results in the production of multiple fractures, the child
having been monitored and medically investigated on several occasions’. Therefore,
the child's health problems were not caused by measures or treatments of the
maternal grandparents that endangered the child’s development, but by the disease
from which his father suffered, namely Lobstein’s disease (an autosomal
dominant connective tissue disorder manifested by multiple fractures, blue sclera
and late-onset hypoacusis); the child's father had fractures in childhood, blue
sclera (the disease of the bones of glass and hypoacusis. This disease is genetic
and as further evidence, the father's own brother suffered from the same condition.
Consequently, the court found that the fact that the minor was classified as
severely disabled was not due to physical or emotional abuse of the minor, but to
his medically proven illness.

4. THE LIMITING NATURE OF THE EVIDENCE IN THE CASE OF FFENCES OF
DOMESTIC VIOLENCE AND MALTREATMENT OF THE MINOR. MARGIN OF
APPRECIATION OF THE COURT

Given the specific nature of these crimes, the fact that they are usually
committed in the privacy of the home, without the presence of other persons who
could be witnesses, and that there is rarely direct evidence (except for forensic
documents), both doctrine and judicial practice, have agreed that the standard of
probation is lower than in the case of other offences (although there may be those
who would understand the concept of “standard of probation” in an unduly limited
manner, with particular reference to the concept enshrined in the probation system

Criminal sentence no. 2774/2010 of the lasi District Court
http://www.rolii.ro/hotarari/589f143ae49009a01e00007f

170



Nicoleta-Elena HEGHES, Simona FRANGULOIU

{and probation services} characteristic of restorative justice, we point out that this
concept, specific to the adversarial law system and adopted in the continental
system, including in the Romanian system in the provision enshrined in Art. 100
para. 2 and art. 103 of the Criminal Procedure Code, considers the probatory value
and strength of certain evidence, means of proof and evidence procedures in the
sense conferred by art. 6 par. 3 of the ECHR on the fairness of proceedings). This
is also because, as a rule, the accused person does not recognize the crime or
naturally tries to minimize both the crime and its consequences, to seek
justifications for criminal behavior, which is an absolutely normal tendency and
stems from the inherent self-preservation instinct of each person and is an intrinsic
part of the right of defense (these aspects will be the subject of a future study).

Therefore, in the case of these offences, the standard of proof is lower than
the standard normally required in criminal proceedings, as the existence of
indirect evidence is sufficient, corroborated by other evidence or clues that can
outline the state of facts (criminal sentence no. 223/2017 of the Fagaras Court,
unpublished). In this judgment, the court found that when the injured person
returned home from work, the defendant accused her of having a relationship with
another man and reproached her about her work schedule, in which context they
had an adversarial discussion, and the defendant hit her in the face and ribs,
causing traumatic injuries that required 11-12 days of medical care to heal.

Thus, the court considered that particular importance in such a case, which
involves aggression against a person in a state of obvious vulnerability to the
aggressor, with a significant psychological history between the parties involved,
must be given to the statement of the injured person. This is because these
offences involve specific evidence, material evidence sometimes being non-
existent, and the testimony of witnesses being, as a rule, indirect evidence - they
relate aspects that they have heard from the victim. In such cases, when the
defendant denies, even if only in part, his involvement in the crime, the statements
of the victim must be considered in relation to the rest of the evidence and clues
that may lead to the conclusion that the facts presented by the victim are not a
fabrication or an attempt at revenge. Accordingly, the court found that the
statements of the injured person had a stronger probative value than the
defendant's statement denying that he had committed the crime. The credibility of
the victim's statements can also be deduced from the fact that she left the common
residence and from the testimony of the witnesses who saw the injured person
come to work with a crooked nose and bruises on her face. The forensic certificate
confirmed that the injured person had traumatic injuries and a deformed nasal
pyramid, which required 11-12 days of medical care to heal.

Consequently, given that such acts are usually committed in the home of
the persons involved, it is clear that direct evidence are scarce and that the judge is
entitled to a margin of appreciation in their evaluation, under Article 103 of the
Criminal Procedure Code. It is well known that the perpetrators do not mainly
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admit to committing these acts, so the main challenge for the court is to establish
the truth on the basis of the main statements - those of the injured party and the
accused. Of course, the principles of the criminal trial must be respected, in which
respect for the presumption of innocence is one of the most important, and which
complements the fairness of the proceedings as a whole, as stated in Article 6(6)
of the Criminal Procedure Code. 2 of the ECHR, but also Art. 48 para. 1 of the
Charter of Fundamental Rights of the European Union. It should also be noted
that the Romanian legislator has also transposed Directive (E.U.) 2016/343 of the
E.P. and of the Council on the strengthening of certain aspects of the presumption of
innocence and the right to be present at trial in criminal proceedings®, as part of the
enshrinement of procedural rights proposed to guarantee the right to a fair trial® in the
provision enshrined in Art. 4 of the Criminal Procedure Code.

The resolution was included in the Stockholm Programme and the
European Council underlined the non-exhaustive nature of the roadmap, inviting
to study, analyze and assess the need to address other issues such as the
presumption of innocence (M. Bitanga, S. Franguloiu, F. Sanchez-Hermosilla,
2018, p. 34).

In order to increase the guarantees of a state of facts based on a fully
proven legal state, in relation to the content of the Constitutional Court Decision
no. 2/2017, if the prosecutor discovers facts or circumstances that were not known
during the resolution of the case and that prove the unreasonableness of the
acquittal decision, he shall issue an ordinance, according to the provisions of art.
286 of Criminal Procedure Code, which will be attached to the request for review
formulated in favor of the convicted person, and will be submitted to the
competent court (M. Patraus, D.-D. Patraus, 2017).

Given the obligation of the court to apply both decisions rendered by
European courts (ECtHR and ECJ) and legislation (European and national), it
remains for the judge to evaluate and assess the evidence to what extent it has the
ability to overturn the presumption of innocence. We allow ourselves to state that
in the case of these offences, the judge’s margin of appreciation is more
permissive than the normal standard, “beyond reasonable doubt” (Art. 396(2) with
special reference to Art. 103 of the Criminal Procedure Code), it being known that
the rule is that a conviction cannot be ordered solely on the basis of indirect
evidence. Both in doctrine and in practice there has been much debate as to
whether this indirect evidence is sufficient to establish the judicial truth. The view
has been expressed in the literature, and accepted by most authors, that it is
possible to base a conviction on evidence, but only as an exception. This is

& published in OJ L 65/1 of 11 March 2016, https://eur-lex.europa.eu/legal-content/RO/T XT/HTML/?uri
=CELEX:32016L0343

% Recital 3 of the EU Council Resolution of 30 November 2009 https://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2009 :295:0001:0003:ro:PDF
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because, in such a case, the evidence must be very carefully and thoroughly
checked by the court and is subject to clear and strict rules. In this respect, the
doctrine has shown that: “First of all, a single piece of indirect evidence proves a
single fact, but this fact can only be in a casual relationship with the main fact; for
example, the enmity between the victim and the defendant, taken in isolation,
cannot convince that the defendant committed the murder; therefore, in evidence
with indirect evidence, several pieces of indirect evidence are always necessary.
Secondly, what matters is not so much the number of indirect evidence as the
totality of the indirect evidence, each piece of indirect evidence being part of a
chain of indirect evidence, so that the removal of a single piece of indirect
evidence as inaccurate entails the disintegration of the chain of indirect evidence.
Thirdly, it is not necessary that the totality of the circumstantial evidence leads to
a single conclusion as to the existence of the main fact (X killed Y). When the
conclusion is an alternative one (Y was killed either by X or by Z), the
circumstantial evidence cannot lead to a conviction and the evidence must be
continued until only one version remains." (Gr. Theodoru, 2013, p. 291). It has
also been expressed in the doctrine the opinion, of great scientific value, still
being valid today, that regarding the mediated evidence “the following rule can be
formulated: the degree of veracity and conclusiveness of the mediated evidence is
inversely proportional to its distance from the object of the evidence; the greater
the distance, the lower the conclusiveness of the evidence”. (V. Dongoroz, S.
Kahane, G. Antoniu, C. Bulai, N. Iliescu, R. Stanoiu, 2003, p. 174).

It is established in the jurisprudence that the absence of a report of a
contravention cannot constitute proof of the guilt of the two accused police
officers, for the same reason as stated above, considering that negative
facts/actions cannot constitute evidence or proof in support of a criminal charge.

In addition, the evidence and the method of proof consisting of the
transcript of the interception of the conversation between two persons with
reference to another person is not sufficient if it is not corroborated with other
evidence, because a single piece of evidence cannot be able to support a
conviction, and the mere suspicion that the conversations outline is not sufficient
to order a conviction® .

CONCLUSION
In the matter of the offences analyzed, domestic violence and maltreatment
of minors, as previously stated, the standard of probation suffers an exception to
the common rule, precisely because of the fact that such acts occur in privacy,
without the presence of witnesses who can directly perceive the events that take

109 p. no. 61/ F/ 21 July 2009 of the Court of Appeal Brasov, def. by decision no. 3516 of 8
October 2010 of the Court of Cassation and Justice, not published.
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place, sometimes the injured person does not even want to report what happened
(either out of fear of the aggressor, out of feelings of shame) so that it is difficult
to achieve the standard imposed by the criminal procedure law. These
circumstances make the judge's margin of appreciation wider than in other cases.
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Abstract

The present study takes up in its analysis an older concern. The “force” o
jurisprudence to create law — whether formally recognised or not — is still a theme
of scientific interest, especially from the perspective of the original meaning and
substance of the notion of jurisprudence, and less from that which sees
jurisprudence as a sum of solutions, an inventory of court practice, an indicator
in a report with statistical content.

We are confident of the usefulness of our approach, based on a legal reality
that needs to be constantly diagnosed, the study comes as an "update” of a
documentation exercise that we carried out a decade and more ago, a context in
which the concern for placing jurisprudence in the general picture of the sources
that inspire law needed to be verified in a necessary relationship with the exercise
of power, the quality of the act of justice being an important parameter for
realistically measuring the state’s chances of being a state where law reigns.

Thus (briefly) reiterating some of the issues raised at the time®, keeping the
treatment established by the general theory of law and circumscribed to our legal
reality, the study captures, in a sum of reflections, the recent line of thought on the
question of whether jurisprudence, always called upon to keep up with the times,
has or does not have the power to create law.

“«

1 On the issue, S. lonescu, La jurisprudence — source de droit, in the Annals of the Faculty of
Legal Sciences — French edition, no. 2/2004, Bibliotheca Publ.-house, Téargoviste, ISSN 1584-
4056; S. lonescu, The Significance of the Jurisprudence and the Authority of the Justice and the
Great Doctrines regarding the Rule of Law, in Studii de Drept Roméanesc, Year 21 (54), Nr. 1,
2009;
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INTRODUCTION

Traditionally, when talking about jurisprudence, the general theory of law
seems to devote a category of analysis to the problem, circumscribed by the
question — is jurisprudence a source of law or not — thus claiming, seductively but
not realistically enough, that the question requires or at least lends itself to a clear-
cut answer.

On this basis, the researcher, the teacher and, later, the learner approach the
problem almost arithmetically, grating into patterns a much more complex issue
that generates concern, asks for clarification, seeks solutions. Because the
problem starts from the abundance of meanings, the need to delimit them, the
necessary circumscription of the problem to a geographical space or historical
time, variables that necessarily broaden and ramify the content of the treatment.

Because, as Thering says, “in the field of law (...) history never stands still”,
over time, the qualification given to the problem of the judge’s power to create
law takes over from this dynamic and periodically demands an answer, the
discussion being usually conducted in the realm of the relationship of pre-
eminence between law and jurisprudence, as important forms of expression of
law. History has shown that law and jurisprudence have disputed their role as
primary creators of law, the arguments for the primacy of jurisprudence in its
relationship with the law being summarized, as a rule, as follows: the
jurisprudence is more responsive than the law, and its ability to respond more
rapidly to the ever-changing needs of social life is indisputable. In antithesis, the
law has been criticized for its slow, slow and often inconsistent pace with social
dynamics and the variety and complexity of concrete situations, some of which
are difficult to anticipate and regulate.

Traditionally, the doctrinal solution, which has been imposed and has
endured over time, has looked at the problem by circumscribing it to the two great
families of law: in systems of Romano-Germanic law, which are devoted to the
written rule, the weight and importance of normative acts in general has increased
considerably, thus minimizing the role of case law; in Anglo-Saxon systems, the
role of judicial precedent has seemed unquestionable, being considered to this day
the primary source of law. Undoubtedly, the notes of differentiation correspond to
patterns of cultural experience (M. Badescu, 2002).

Knowing that the work of judging is not limited to a purely mechanical
application of the text of the law but requires clarification and adaptation to the
new circumstances that arise daily in practice, the task of the judge is not easy.
Prima facie or not, it is a certainty that the significance of case law cannot be
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ignored, the research effort devoted to the subject in the constructive search for
new and new meanings being obvious?.

Thus, an analysis of the phenomenon, brought up to date, is useful, as the
challenges of the historical time in which we find ourselves generate mutations,
paradigm shifts or mitigation of some radical approaches to the problem. Despite
its particularities, at least one common feature recognized in case law is its
compensatory function, a quality that cannot be denied®.

The approach to which the title invites is a sum of reflections. Following

three levels of treatment, the topic first fixes the accepted meaning of the concept,
which sees jurisprudence as the study of a social phenomenon, in the sense of the
science or knowledge of law, the judgement and/or skill in judging, the exercise
of good judgement, of common sense, even of prudence in solving the practical
problems that law proposes. Arguments are then brought together that underpin
the way in which the role of case law was to be perceived, tracing the evolution of
the conception of its place in the table of sources of law and then capturing its
precedential value, with a close look at the relevant case law.
If we admit that even today for the law jurisprudence is the source of youth (H.
Mazeaud, L. Mazeaud, J. Mazeaud, 1967, p. 112) the work of judging remains
unquestionably the extent to which the law can be captured in its dynamics.
Committed to the premise that jurisprudence is not just “a matter of statistics”, it
must remain a “criterion — (...) perhaps the most relevant, most convincing and
most objective — of the quality of the law” (I. Deleanu, S. Deleanu, 2013, p. 144,
apud M. Hotca, 2019).

I. LAW, RULES, JURISPRUDENCE — A NECESSARY PLEA FOR A CAREFUL
UNDERSTANDING OF THE TERMS

1.1. All too often and undesirably, the notions of law and law are lumped
together in a synonymity that is not always proven.

As we pointed out in a recent study (S. lonescu, M. Nita, 2022, pp. 33 et
seq.), the reasons for such an approach are (only) partially justified, if we take into
account the traditional, majority view, which, when the question of the
qualification of the notion of law arises, is still dependent on placing the concept
in an established pattern: law as a set of general and binding rules of conduct that

2 A confirmation of the concern for the topicality of the subject is the research coordinated under
the care of the “Andrei Radulescu” Legal Research Institute of the Romanian Academy, which
would dedicate two consecutive annual scientific sessions to the issue, suggestively titled: The role
of jurisprudence in the development of the new Romanian law (2019) and The role of the
Constitutional Court and the High Court of Cassation and Justice in the configuration of
Romanian law after the entry into force of the new codes (2020).

3 Either it is called to give elasticity to the law that has become too rigid through written laws and
not flexible (in the continental systems), or to limit the freedom of the judge (in the Anglo-Saxon
systems).
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govern relations between people and whose effectiveness is given by their being
charged with legal force, with the power of coercion (I. Boghirnea, 2023, pp. 29-
33% or any general rule imposed by the public authorities (Miguel Reale, 1993,
pp. 23 et seq.)°. The temptation to look at the concepts together must be sought in
the fact that rights and law have the same purpose. But the sign of unconditional
equality between them remains reprehensible. The forced synonymy of the
concepts is a limitation of what is to be understood by law and, inherently, a
distortion of its genetic meaning. Hence the negative consequences that the social
environment has signaled and recorded over time (S. Popescu, 1998)°, and
unfortunately still does.

Originally, the law was characterized by being a consolidation of customs
(practices) and habits of the people; in general, it was not distinguished from
custom except by being written down. It was only when it was discovered to be
known by all that the anonymous power of custom could be revealed, which
presupposed the appearance of law. At the same time, with the formation of law
as a legal norm, united with custom, jurisdiction (in the sense of juris — dictio).
With the passage of time, the law acquires value in and of itself, reflecting the
intentional will to order conduct(s) or to structure society in a general, impersonal
and objective way.

For our system of law, the treatment of the subject becomes topical in
relation to the observation that the Romanian legal reality admits confusion
between the two concepts and often slips into the extreme of creating
contradictions between them. Confirming such an association as restrictive and,
implicitly, harmful, the phenomenon has become even more visible in recent
years, and the lack of harmony between law (in the sense of law, of objective law)
and rights has become notorious in the context of the pandemic, public discourse
reminding us that man enjoys rights prior to any law (as the Greek thinkers used
to say) or — as our literature was to say at the beginning of the 1980s — the core of
any law are the (...) fundamental rights of man (D. Mazilu, 1972, p. 32).

By anticipating the relationship with jurisprudence, it is therefore clear that
law must and can only be considered to a certain extent an equivalent of the
notion of law, because law — as Mircea Djuvara says — is not a reality in itself, but
the life of the people seen from a certain perspective, and the law is realized as
positive law only through the filter of jurisprudence (M. Djuvara, 1995, p. 304);
only understood in this way, the issuance of court decisions in the name of law
acquires its proper meaning. The acceptance that is considered relevant to our

* The first meaning of the notion, that of norma agendi (as an objective). However, the work
examines several meanings of the notion of law, established by the legal language.

> Qualified as such from the perspective of the process of realizing the right in the form of law.

® Relevant in this sense are the examinations regarding the instrumentalization of law and other
phenomena circumscribed to the pathology of the rule of law.
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approach is only that which sees in law all the forms that the idea of social order
can take.

Recent scientific research in the field of general legal theory reaffirms this
when, in defining the notion of law, it sees it as a permanent attempt to discipline
and coordinate human behavior in order to promote widely accepted values —
human dignity, legal security, property, the rule of law (...) the ultimate aim of the
intervention of law being to ensure the coexistence of freedoms and to restrict
actions that endanger the social balance (N. Popa, 2020, I. Boghirnea, 2023, p.
15). More convincingly, the new ideal of law — says Prof. Nicolae Popa — should
no longer intervene only post festum but, through the content of its prescriptions,
law should be able to contribute to the foundation of a responsible attitude of the
individual towards the values defended by law. In other words, the law is required
to slowly detach itself from its eminently punitive role and return, as is natural, to
its educational role.

This way of looking at things, compared to law, which must be considered
the goal, the value parameter, the law remains the means of satisfaction, of
bringing about the former, a juris instrumentum which, as a natural extension, the
work of lawmaking must make available to the addressees.

1.2. Keeping the register of treatment and correlating the concepts, it is
useful to talk about jurisprudence from the perspective of its historical age, which
must be sought before the birth of the law, because law also existed in primary
societal forms (S. lonescu, 2004, pp. 22-24).

It is necessary to recall that, originally, law was manifested either as an
emanation of the people, expressed by custom, or as an expression of the ruling
authority which created law by means of jurisprudence. Thus, from the
perspective of Roman law, this process was to evolve over time, from the
confusion between legal, religious and moral norms to the distinction between jus
and lex (E. Molcut, D. Oancea, 1993, p. 5), culminating in the birth of praetorian
law’ and the establishment of jus dicere. Roman law was then to be refined as
doctrinal and jurisprudential law par excellence, its experimental character being
defining (M. Reale, 1993, p. 121), judges being called upon to judge according to
the ratio juris (M. Reale, 1993, p. 121). Even in Greek antiquity, the king had the
power to create and apply law, and the latter could only be elaborated by
jurisprudence, the solutions given — called themistes — being considered divinely
inspired.

" The role of the praetor was to, when the king fell, take over his judicial powers. In order to avoid
arbitrariness, prior to the act of judging, he had to publish an edict containing substantive and
procedural rules, which he would consider as applicable law during the exercise of his work of
jurisdictio. His powers increase starting with the 7" century (Law of Aebutia), and a few centuries
later, Emperor Hadrian (129 AD) would bring together the Edictum perpetuuam, declaring its
provisions binding on all praetors and thus ensuring a constant and uninterrupted jurisprudence.
This is how the concept of praetorian law was born.
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At a more evolved stage of civilization, the first organs appear, whose
specific purpose is known and declared by law. They are called organs of
jurisdiction. Unlike other peoples, jurisdiction (jurisprudence) appears in a clear
and concrete manner among the Romans, linked to an objective system of rules
and powers, and this is when the science of law showed signs of really existing,
proceeding to elaborate a law of its own, beyond the creative work of
jurisconsults. The history of Roman law also offers an evolutionary path in
matters of court procedure, the greatness of its institutions being felt here too®.

Beyond the mutations occurred in the Roman law, the experimental feature
remains essential, which makes it impossible to understand without the value
given to practice. In this sense, it has been argued that the Roman legal
institutions evolved in a confrontation with the requirements of practice (E.
Molcut, D. Oancea, 1993, p.7). The most striking example was the fact that the
scientific research of the jurisconsults began with the presentation of practical
cases, in whose physiognomy they noted the existence of common elements, on
the basis of which they then formulated principles of law or general rules.

Jurisprudence also plays an important role in feudalism, regardless of the
system of law in which we are placed.

In France, the former Parliaments had the right to draw up so-called “arréts
de réglement” (regulatory decisions), general and permanent provisions with the
force of law. Collections of decisions were binding for judges. But the Revolution
severely limited the judge’s power to make law and dogmatically established the
thesis that the law was supreme. The authority to create law is now transferred
exclusively to the legislature as the representative of the people. The judge is thus
recognized as having only the power to interpret and apply the law, for, as
Montesquieu says, he remains only the voice through which the law is
pronounced. This was the historic moment when the principle of the separation of
powers was expressly enshrined (Art. 5 of the Napoleonic Code), a principle
which rapidly became an indisputable feature of most continental legal systems.

Later, it was concluded that the system of positive law is defined by the
fact that the written law is the main source of law, and the judge, established to
“judge”, is bound by the letter of the law and acts according to “da mibi facto, tibi
dabo jus”. However, it remains debatable to what extent this corresponds
absolutely to reality. The work of judging is not limited — nor can it be — to a
mimetic application of the text of the law, but requires prior clarification, its
adaptation to the concrete situation, through circumstance (A. Serban, 1996, p.
41).

® From a chronological point of view, the three types of procedure enshrined in Roman law are: the
legal action procedure (specific to the ancient era), the formal procedure (specific to the classical
era) and the extraordinary procedure (specific to the post-classical era).
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1.3. Talking about the relationship between law and jurisprudence and
their ability to create law, our more recent doctrine attributed some defining notes
to jurisprudence (V. Hanga, 2000, p. 80). Starting from the thesis that
jurisprudence fixes positive law, the law remains abstract, but jurisprudence
makes it living law, because the judge ensures the ultimate purpose of the law:
suum cuique tribuere.

Later (M. Dutu, 2015%), in the same note and associated with the urge to
return to the meaning that “law” has in Romanian'®, it was said that the courts
interpret the law and pronounce judgment based on and not in the name of the
law. The Constitution reinforces the idea that the judge's task is not exhausted by
interpreting the law in the context of the case before the court but involves
achieving justice. Because, if the law and the right are (...) indispensable, so is the
application of the law intended to serve the realization of the right in a concrete
case.

A concurring view (A. Gamper, 2023, p. 13), adds critically that over time
no attention has been paid to the subtle distinction between suum cuique tribuere
and iustitia est constants et perpetua voluntas ius suum cuique tribuendi.
Therefore, it is not just a matter of “giving to each his own” but also of “giving to
each his own law”. Putting both sentences in context, jurisprudence is a constant
and perpetual will to give everyone the law, and the law itself must give everyone
what is his. This does not mean that the law does not change, is not modified, but
that there can be no (real — n. ns.) justice without a continuous analysis of the
attention that the law must give to the individual, in order to understand and apply
it in the way that is most useful to him. The quoted context is about a suum
understood as equality, an equality perceived not in terms of egalitarianism but of
proportionality, based on reasonable justification, based on facts and evidence.

Originally understood in terms of giving to each his own, the Roman
precept has survived time, its current meaning being circumscribed by a social
value associated with the idea of fairness, justice, equity, the necessary link with
justice, with the doing of justice. Refined over time, suum cuique tribuere will
have imposed itself, at least declaratively, as the basis for (probably) one of the

%In the speech held during the scientific debates “The Role of Justice in the System of State
Powers”, organized by the Romanian Magistrates’ Association in partnership with the “Acad.
Andrei Radulescu” Legal Research Institute of the Romanian Academy and with the Legal
Commission of the Chamber of Deputies.

19 More than welcomed, the context evokes the necessary distinction between nomos (the Greek
that denotes the law, in the sense of the law that brings justice) and lex (of Latin origin and that
rather brings the sum of norms that order society) and, evoking his criticism Constantin Noica — “I
took the word from the Romans and gave it the Greek meaning” - attention is drawn to the need to
distinguish between law and right, thus emphasizing that “law understood as lex, has no name; as
nomaos, it acquires (...) the name of the people to which it belongs — and in relation to which the
judge (...) can appear as a representative body in the fullest possible sense”.
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most vocal fundamental rights, present in the public discourse of recent years,
often claimed as disrespected, constantly reaffirmed.

Initially only applied to criminal proceedings, the requirement of a fair
trial was later extended to civil proceedings, as confirmed by European normative
documents*?. And our law, both in the fundamental law'® and in the framework
law on the organization of the judiciary™, expressly regulates the right to a fair
trial. By confirming its feature as a veritable sum divisio, our procedural codes
adopted in 2010" confirm its equitable character, qualifying the corresponding
attribute as a fundamental principle of the process (civil, where appropriate,
criminal).

Whereas, today both meanings are accepted: judicial practice and/or
judicial precedent, as the totality of the solutions given by the authorities that
make jurisdiction, particularly the courts (I. Boghirnea, 2023, p. 154) but also that

2 1n the Universal Declaration of Human Rights, a document adopted by the UN General
Assembly on December 10, 1948, an attribute of the judicial procedure, in addition to equality,
publicity, independence and impartiality of (the tribunal — the so-called court), is the fairness, both
in terms of legality and the soundness of the judicial solution.

12 The Convention for the Protection of Human Rights and Fundamental Freedoms, also known as
the European Convention on Human Rights, a catalog of fundamental rights developed by the
Council of Europe, entered into force on September 3, 1953, in its text periodically amended by
Protocols (16 in number until today) honors the principle of the fairness of the process — Art. 6
Para 1 of the ECHR — Every person has the right to a fair trial, (...), which will decide either on the
violation of his civil rights and obligations, or on the merits of any criminal charge against him.
And at the level of the European Union, the Charter of Fundamental Rights of the European Union
(signed and proclaimed within the European Council in Nice, from December 2000) takes over the
rights enshrined in texts already established or in other European documents, as well as those
produced in the jurisprudence of the Court of Justice of the European Union and the European
Court of Human Rights. In its Art. 47, the Charter regulates the right to an effective remedy and to
a fair trial.

3 The Constitution of Romania from 1991, revised in 2003, affirming free access to justice (Art.
21) states in Para. 3 the right of the parties “to a fair trial and to the resolution of cases within a
reasonable time”.

“0On the same note, the recently amended framework law on judicial organization (Law no.
304/2022, published in the Official Gazette of Romania, Part 1, no. 1104/16 November 2022)
provides in Art. 8 (1) that “Any person may apply to justice for the defense of his rights, freedoms
and legitimate interests in the exercise of his right to a fair trial”.

3 In the matter of judicial procedure, the new procedural codes — important components of the
reform process that would mark the year 2010 — the right to a fair trial is among the fundamental
principles of the process, the same attention being shown both in the matter of civil procedure and
in the matter of the procedure criminal. In the civil process, the principle of the right to a fair trial
with an optimal and predictable term is regulated for the first time with an express title in 2013 —
by the entry into force of the new civil procedure code (Law no. 134/2010, Preliminary Title,
provisions of Art. 6 of the Code); the fairness and reasonable term of the criminal process (current
wording), a principle reaffirmed in 2014 — by the entry into force of the new Code of Criminal
Procedure (Law no. 135/2010, provisions of Art. 8 of the Code).
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of jurisprudence (M. Niemesch, 2019, p. 133 et seq.) seen also in a comparative
and necessary relationship with custom, as a source of law.

1.4. We have deemed it necessary and insisted on the importance of
clarifying and understanding the terms used in the analysis, so that we can then
argue whether the judge contributes to the legal order and, if so, to what extent
and by what means. Although it may seem like academic pedantry, the
exhortation to understand and make proper use of the notions of law, law, rule of
law, jurisprudence, judicial practice, precedent is rather a scientific and didactic
manifesto.

In a reality where communication — often described as a communicative
phenomenon — is pushed to its limits, often too rushed and without emphasis on
the careful expression of the message, attention to putting words in their place
seems a waste of time. The influence of the widespread use, without assumption,
of digital tools, the quasi-anonymity under which opinions are hidden, the lack of
responsibility for the message generates a chain effect, definitely worrying,
especially for the field of law, where attention to detail is required more than
anywhere else, the cult of rigor derived from the specificity of legal language and
the relationships involved.

If law expresses order, the science of law as a science whose object is “the
research of concepts, categories, basic notions (...)” (I. Boghirnea, 2023, p. 21)
must claim an equivalent condition, constantly and firmly recalling the need for
qualification and clarification.

We will not refer in what follows to examples of pseudo-scientific
discourse being promoted in the public space, often without the endorsement of
professionals in the field, but we go closer to the school environment and point
out that, not at all beneficial, legal education today lacks the proper leaning
towards finding meaning. Whether intended or not, there seems to be an
increasing cultivation of a superficial or ignorant approach resulting in a truncated
understanding of concepts as important tools of legal language, a language
defined by rigor and concision.

Contributing decisively to this state of affairs, the era of digitization was to
catalyze it in the last three years. The concern for clarifying concepts is
completely outweighed by the so-called quick explanations, most of which are
offered on online information/communication channels, a medium that is also
more than preferred in school documentation. Without discernment and attention
to the source, information comes at first hand and the filtering effort remains
absent.

From the perspective of our theme, eloquent is, for example, the proposed
“explanation” of the concept of jurisprudence on which an official website
(Romanian version), frequently viewed (https://e-justice.europa.eu/11/EN/case
law?init=true, accessed on 4 September 2023), qualifies jurisprudence with
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reference to rules and principles developed in judgments and opinions (...)*.
These interpret the law, and the interpretations may subsequently be cited by other
courts or authorities as “precedents” and/or case law. It is also pointed out in the
context that the influence of case law can be important in areas that are not
sufficiently regulated or that are unregulated. This means that, in certain
circumstances, courts can also create legal rules.

Subject to a literal and, implicitly, lacking translation of the text, which
shows its shortcomings, in the basic information posted on the portal, it is also
stated that “in some countries, case law is a major source of law and the decisions
of higher courts of appeal — i.e. appeals n.n. — are considered normative, i.e. they
lay down rules that should be applied (especially in countries whose legal system
is based on common law n.n.). In many other countries (especially those
following the civil law tradition derived from Roman law), courts are not obliged
to apply the rules and principles of case law”.

Beyond the problem of dividing the issue according to the delimitation
between the two great families of law in which the pre-eminence of the law
and/or, as the case may be, of case law as a source of law is disputed, such a
synthesis seems like a play on words. To the uninitiated (even as a law student),
the proposed definition guarantees confusion and fuels a dangerous superficiality
in the study. However, a commitment to conceptualization must be the first
prerequisite for research, even desk research.

Given the notorious appetite of the learner of an (including) university
legal school program (student or doctoral candidate), and equally of the young
practitioner for documentation of this kind, a supposedly “enlightening” piece of
information on the problem, offered only a click away will deepen the
superficiality, overshadow or postpone, with certainty, the necessary need for
reflection, which should accompany its study.

The issue under discussion is part of a broader process, because the crisis
manifested on many levels of social construction means, for the Romanian
environment, also a crisis of concern for study (in school and later), for science in
general, for the science of law in particular, which is today — as has been said — far
from being appreciated as it once was, at its fundamental value. From this
perspective it is realistically stated*” (M. Dugu, 2022) that simply observing the
quality of legal reactions to the challenges of reality on current big issues (the
Covid-19 pandemic, European integration or the accommaodation to the challenges
of globalisation) shows a deficit of legal knowledge. It is also pointed out in the
context that, reduced to the role of an appendix of technical evaluation (...), legal
research is far from the required level of scientific research.

%1t is also stated in the context that, when judging a case, the courts interpret the law, which
contributes to the creation of jurisprudence.

" Prof. Mircea Dutu — Director of the “Acad. Andrei Radulescu” Legal Research Institute of the
Romanian Academy
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In the same context, invoking our interwar doctrine (M. Cantacuzino,
1921, pp. 14-16), it is stated that it is necessary to return the science of law to
fundamental research, to return to those social realities that constitute the ultimate
reason and foundation for the rules of law (...)*™.

In the same spirit, Prof. Nicolae Popa, in the Foreword to the most recent
edition of the work dedicated to the general theory of law (modestly qualified,
university course), letting it be understood that the school of law has its sublimity
only if it is accompanied by tenacity and effort, formulates an exhortation when
he states that young students, understanding that per aspera ad astra, know that the
study of law requires method, system and sagacity, because the study of general
theory will mean a beginning in learning the legal profession (...), in such a way
as to make the exercise of the profession a lesson of life and truth (N. Popa,
2022).

Although it is superfluous to argue further, in line with the above opinions, we
also argue that it is important to define and understand the notions in order to be
able to work with them adequately.

Il. THE PLACE OF CASE LAW IN THE SOURCES OF LAW, BETWEEN YESTERDAY
AND TODAY

2.1 We do not propose in what follows a treatment in terms of historical
development, nor a detailed incursion into the current of thought®® that have
sought to order and even prioritize, one by one, the sources of law, seeking its
place in jurisprudence.

We appreciate of interest a careful look at how the subject has been
approached, particularly in our (but not only) relatively recent and recent literature
in order to then reveal the current state of affairs.

Starting from the common language, which attributes to the expression
“source” the meaning of origin, which serves something, (the place) from which
something arises, legal theory uses the term to designate in particular those modes
of formation of legal norms, those forms of expression of law (S. Popescu, 2000,
p. 143), forms that the reality from which law “springs” takes on. The delimitation

'8 From this understanding, four essential requirements or features and — we would say - four
guarantees for a genuine scientific research can be derived: the requirement to be critical (“since
for each norm science has to ask whether it corresponds to the true needs and intentions as they
manifest in the collective consciousness of society”), historical (“since customs and laws are or
must be the product of the experience of past generations, increased by the capital of thought and
experience of the current generation”), comparative (“for so that from the examination of the
norms adopted by the various civilized peoples one can recognize what is somewhat universal”)
and, above all, positive (“for the exact knowledge of the norms™) — Ibidem.

19 Correlated with interpretation techniques and representing great schools and currents of thought,
the conceptions regarding the issue were centered around several theories: the finalist school -
Ihering, the current of free research — Frangois Gény, the movement of free law — Ehrlich, Fuchs,
the existentialist current — G. Cohn.
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also corresponds to a distinction, established doctrinally, according to which there
are two important meanings of the notion of source: material (or source in the
material sense) and formal (or source in the formal sense). In a more nuanced
orientation, material source means the study of ethical motives and economic facts
that condition transformations in society and require a new normativity (M. Reale,
1993, p. 119). Calling it open to criticism, Reale blames the harsh distinction
between the formal and the material source, arguing that, instead of clarifying, it
gives rise to great points of ambiguity in legal science.

About the material sources, often called real sources, it has been said that
they sum up the factors of configuration of law that determine the emergence of
law (Gh. Mihai, 2002, p. 183)%, those that correspond to the needs of social life in
the elaboration of positive law, or, in other words, that condition the orientation
and content of law (S. Popescu, 1999, p. 199).

The identification of the sources of law is linked to the process of its
elaboration, being considered as decisive the moment of its establishment or
recognition by the state in a certain form, a way of determination which would in
fact allow a distinction between direct and indirect sources of law; the former —
direct sources — being particularized by the fact that they are directly elaborated
by the state organs designated with these attributions, and indirect sources being
those recognized or sanctioned by the public power, in this second class being
also included jurisprudence.

It can thus be argued that, from the point of view of the substance of the
law, of its value, the sources are the means by which the law is produced and
known in practice. It is precisely for this reason that the current equivalence
between the sources of law (even formal ones) and normative acts seems forced.
In other words, in the legal system there are, in addition to sources and acts, other
phenomena which produce normative effects, but which are not normally
classified as sources?'.

From the perspective of its traditional examination and qualification,
jurisprudence has been consistently listed among the sources of law, its quality of
being or not being a formal source being, however, received differently depending
on whether we are in the Anglo-Saxon or the Romano-Germanic basin of
civilization.

2.2 The premise from which we start is that the problem of the study of
sources cannot and must not be confined to a rigid system of definition, being

0 The author gives a generous definition to the concept when he understands by material sources
“the sum of natural conditions (climate, relief, soil and subsoil wealth, population, density, life
expectancy index, ethnicity, race) and socio-psychological (occupational structure, social
cohesion, mentality)”.

2! They are brought as examples, beyond the judge’s decision, legal contracts that bind the parties
with the power of a law — established principle and unanimously known as pacta sunt servanda.
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convinced of the truth of the statement that the study of the sources of law is
dependent on the dynamics of the legal order.

In our doctrine, the debate on the qualification of jurisprudence as a formal
source of law was to be accentuated in the years after 1990, in the historical
context in which the former socialist countries, tending to reclaim their original
specificity, tried to return to the matrix and, implicitly, their conceptual
repositioning in the Romano-Germanic family of law. It goes without saying that
in socialist law systems judicial practice was not recognized as a source of law.
Our specialist literature (V. Negru, D. Radu, 1972, p. 17; A. Naschitz, 1. Fodor,
1961, pp. 71-92) has stated that the question of whether or not judicial practice is
one of the sources of law is settled — analyzed n.n. — in the negative. The solution
given to this problem in our socialist civil procedural law is based on the principle
that judges obey only the law and decide according to their inner conviction and
guided by the laws in force and their socialist legal conscience.

In the context in which Romanian law was looking for improvement after
the change of political regime, the subject is in the attention of research in the
field causing great scientific interest (B. Diamant, 1999; S. Popescu, 1999; I.
Deleanu, 2004). On this occasion, the concept of the formal source of law claimed
a redefinition. In a broad vision, it was associated with (...) that legal provision,
custom, case law or legal doctrine taken into account by the court in resolving a
dispute (B. Diamant, 1999, p. 197 et seq.). In reply (S. Popescu, 1999), it was
considered that such a pronounced re-dimensioning risk losing sight of the fact
that, in essence, the sources of law cannot be understood otherwise than as forms
in which positive law manifests itself.

In the years that followed, the issue of knowing the extent to which case
law is or is not a source of law from the perspective of the classical scheme of
springs was offered a unitary solution, legal theorists enter the case law in the
inventory of sources, when they speak of the broadest meaning of the term and, in
particular, when they do not report their qualification to a family and/or to a
system or other of law (M. Djuvara, 1995, p. 453 et seq.). The qualification as a
formal source, however, would provoke — and still do — interrogations, worries,
conditions.

From this perspective, the theory of the sources of law has constantly
shown that it is essential to identify them only in relation to the historical, social
circumstances of various countries that determine the processes of law-creating. It
is thus understood why, although in general the same lines, the sources of law
have known an evolutionary path and are indisputably suitable for
circumstantiation (l. Craiovan, 2001, pp. 70) because they “view the legal
systems in different eras and countries”.

The explanation for the existence of this “plurality” of the sources must be
sought in the multitude of social relations it implies and, later, in the variety of
ways of organizing and governing society. And this is because the formation of
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large families of law is the answer given to a path, centered around several
fundamental sources whose purpose was to model the different legal systems (M.
Badescu, 2001, p. 10).

Claiming his membership of the Roman-Germanic family of law and
seeing its similarities as a philonist, contemporary French doctrine re-evaluated
the question of whether the case-law could not be considered a source of law,
against the background of the phenomenon felt at the end of the 19" century, that
of the aging of European civil codes. Speaking of the riot of the facts against the
codes, the courts of the time would be forced to rule on unregulated matters in the
code or to order where the code was obsolete®,

The debate on the subject®® would bring together, in a collection dedicated
to the issue (“Archives de la philosophie du droit”, 2007)**, several points of
view that supported the need to re-evaluate the radical option, conservative until
then, in favor of recognizing “the innovative activity of the courts”. Reunited
under the heading “La création du droit par le juge”?®, the communications
presented issue opinions, most of which support the recognition of the normative
value of the jurisprudence.

Thus, the coordinator of the works (Guy Canivet®®, 2007, pp. 7-32),
constantly concerned with the position and role of the judge in current law, it
oscillates between the purely interpretative role of jurisprudence and the creative
role of law, finally opting for the corroboration between the activity of the
legislator and that of the judge, but giving the first word. From the same
perspective, supporting the need to mitigate the current that took the jurisprudence
out of the area of formal sources, seeks a solution to the heated debates in France

%2 In order to compensate for the lack of review of the codes, Prof. Henri Capitant brought
arguments in the sense of considering jurisprudence as a source of law; Francois Gény was able to
lay the theoretical foundations of the method of free interpretation, which later gave rise to the
“school of free law” in Germany. In the second half of the 20™ century, to this phenomenon was
added the reference to and the increasingly frequent comparison with the common law system,
where judicial precedent had its indisputable recognition in the hierarchy of sources of law.

23 Colloquium organized by the Academy of Moral and Political Sciences, Paris X111 University,
Center for Research in the General Theory of Law and the French Association for the Philosophy
of Law, January 25-26, 2006 — details in the review tab signed Mircea Dan Bob, ***La création
du droit par le juge, in «Archives de la philosophie du droit» (50) 2006 Dalloz, Paris, 2007,
published in Studia Universitatis Babes Bolyai, Jurisprudentia, no. 2/2007.

* Volume coordinated by Guy Canivet, former president of the French Court of Cassation,
currently member of the Council of State, passionate researcher of jurisprudence, its role and
possibilities for its evolution and improvement. Recent research is of a comparative nature, with a
special emphasis on the Anglo-Saxon system.

2 Two of the three sections of the event are dedicated to the issue, the titles speak for themselves:
The general theory of the creation of law by the judge and The law-creating role of the French
courts.

% In the communication entitled Activisme judiciaire et prudence interprétative. Introduction
Générale.
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on changes in case law and argues that, although legal certainty is being
challenged, the Praetorian power of judges should not be limited (X. Lagarde,
2007, pp. 77-88). Although with majority, the views expressed show openness to
reconsider the creative power of the judge in his work of judgment, thus
confirming the shaping of a current of thought.

A radical paradigm shift is not unanimously welcomed in our literature
either, but here the problem is nuanced. Thus, Professor Nicolae Popa, faithful to
the separation of powers in the state and concerned with the balance that role-
taking must actually make, exercise caution when stating that the recognition of
the right to direct normative elaboration as a pre-rogative of the courts would
mean forcing the door of legislative creation, thus disturbing the balance of
powers (N. Popa, 2022).

More than a decade ago, the opinion — which we share — was supported in
our doctrine that in the systems of Roman-Germanic law, without prejudice to the
binding nature of the law, the case law, however, has the character of a persuasive
source of law (D.C. Danisor, I. Dogaru, Gh. Danisor, 2006, p. 147). Decisions in
principle issued by the supreme court were taken into account. In the same matter,
referring to solutions of the same nature, but called decisions of general value, it is
then invited to mitigate the rule that case law does not have a creative role in law
(N. Popa, M.C. Eremia, S. Cristea, 2005, p. 45).

We also advance as necessary (S. lonescu, 2009), giving up the sharp way
of dealing with the problem from the perspective of its qualification as a formal
source of law, considering that it was neither constructive nor realistic, given that
the power of case-law to create law was a certainty, without absolutizing its
importance and without proposing another line of hierarchy. Nor could the
insistence on the different valorization option caused by the delimitation between
the two large families of law be supported in the same way, whereas there is
already a slowdown in this delimitation. We did not then support the
absolutization of the valorization of case-law, in terms of the exclusion of other
established sources of law, for admitting that there is only case-law practice, the
right would be reduced to a simple case study and would lack legal certainty (V.
Hanga, 2000, p. 27).

In recent years, opposed to the traditionalist conclusion that the case law is
not a formal source of law, opinions that do not share “the manifest distrust” have
been expressed, motivating that the modern trend is one of approach and
interconnection between the two major legal systems (Germanic and Anglo-
Saxon). On this basis and reaffirming as necessary the exit from the rigid labeling
promoted by the classical scheme of the sources of law, resonating with the spirit
of a necessary revival of the case law (I. Deleanu, S. Deleanu, 2013) the
immediate exhortation is “to leave behind prejudices and to see the fact that even
in the Romanian judicial reality the jurisprudence has acquired an increasingly
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important role (...)”, anticipating the necessary reconsideration of the
jurisprudence as a source of law (B. Oglinda, 2015, pp. 120-121).

Confirming the above, today, in the face of a reality in a more accelerated
dynamic than ever and crushed by turmoil, we reiterate with even more conviction
the point of view, convinced that a balanced view of the issue is only that of
complementarity and usefulness not only of law and case law, but of all sources of
law, historically consecrated and still manifested®’.

Examples, eloquent for the problem-solving line is the relationship
between jurisprudence and doctrine (except for the differentiation note given by
the character of the interpretation®). In practice, the arguments of authority are to
be of particular importance when the opinion can help the judge, thus being the
dominant doctrine. In other words, it is essential to ensure the relationship
between jurisprudence and doctrine because the interpretation of the law belongs
to the judiciary, but the discernment of the texts of law and the specification of the
exact meaning in which they must be understood are essential attributes of the
specialized literature. Hence the necessary complementary character of the two
forms of expression of law.

In a summary attempt and from the perspective of the difficult-to-contest
virtues of the case-law, promoting an argument to support our view, we reaffirm
that: jurisprudence gives life to abstract law (which often takes the form of the
law); jurisprudence interprets law, thereby ensuring the unitary law enforcement;
the jurisprudence is called to “fill in the gaps” of the text of law, thus filling in the
gaps through the use of analogy; jurisprudence creates new legal constructions
and contributes to the implicit abrogation of provisions that have become
contradictory or obsolete; jurisprudence can legitimize the promotion of new legal
actions, even in the absence of normative provisions to regulate them (as the judge
is not allowed not to pronounce on the actions referred to him); jurisprudence
inspires the legislator and guides his line of legislation.

I11. JURISDICTION AND AUTHORITY OF JUDICIAL PRECEDENT. RELEVANT
JURISPRUDENCE SOLUTIONS
3.1 As we have already shown, the legal and judicial geography of the
world still today bears the imprint of the compartmentalization into large families
of law, having in their content large systems of law. Two of these are of particular
interest for our approach: the family of the Romano-Germanic law and that of the
Anglo-Saxon law. Current works on the general theory of law reaffirm through

" The law (today in a broader sense, bringing together both domestic and European normative
acts), jurisprudence, custom, doctrine, principles of law.

%8 This is explained by the fact that the mandatory interpretation is only that reserved for
jurisprudence. In contrast, the doctrinal interpretation does not have an imposed character, but its
theoretical value cannot be diminished because, although “it does not oblige the judge, it can guide
and enlighten him”.
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their thematic content and propose for study the delimitation of the great
families/systems of law (N. Popa, 2020, pp. 46 et seq.; M. Badescu, 2022, pp. 52-
68; I. Boghirnea, 2023, pp. 62-93; Cornelia Ene-Dinu, 2022, pp. 16-35). In
accordance with this delimitation, it is proposed not only the circumstantial
examination of the issue of the qualification of jurisprudence as a source of law —
which has already been examined — but also of the authority of the judicial
precedent.

The problem of the normative value of the jurisprudence is to deal with the
precedent both from the perspective of the common law system and from the
perspective of the new orientation of the Romano-German law systems.

3.2 Thus, in the family of Romano-Germanic law systems®®, also called
Latino-continental®® (M. Reale, op. cit., p. 119), are included the legal systems of
countries such as France, Spain, Italy, Germany, Greece, Romania. What is
promoted in these systems is a legal order characterized by the primacy of the
legislative process (B. Stark, H. Roland, L. Boyer, 2002, pp. 328 et seq.), the
source of law with the highest legal significance being here the law.

In civil law systems (Romano-Germanic, written, codified) the doctrine of
stare decisis is not recognized. Nevertheless, the practice is widespread here too,
according to which solutions given in similar cases are often invoked in the
resolution and reasoning of jurisprudential solutions.

Moreover, in relatively recent works our legal literature proposes to treat
the issue and the force of precedent in continental legal systems as well.

Thus, the problem of the law-creating power of jurisprudence is that
promoted by French-language literature (B. Stark, H. Roland, L. Boyer, 2002, pp.
332-337; L.J. Constantinesco, 1998, pp. 183 et seq.), which places jurisprudence
between: de jure denial and de facto recognition. Approaches that resonate with
this can also be found in the Romanian legal doctrine of the last decades (D.C.
Danisor, 1. Dogaru, Gh. Danisor, 2006, pp. 146 et seq.; |. Deleanu, 2004, pp. 12-
36).

On the one hand, the arguments that support the de jure denial of the
normative value of jurisprudence aim, among other things, at the impossibility for
the judge to rule through general solutions and regulation, the principle of
separation of powers and the independence of judges (1. Deleanu, 2004, p. 15)%".

2 From a historical perspective, it should be recalled that the Romano-German legal system went
through several significant stages in its evolution: the first one is qualified as the period of the
adoption of the Constitutions, a specific stage of the 18" century, which was followed by the
period of codifications (civil, commercial codes), specific stage of the 19™ century; a third stage
would be that of the adoption of International Treaties, specific to the 20" century, so that, at
present, the system would go through the period of globalization in all its aspects (spatial, legal,
economic).

%0 Expression frequently used in Hispanic literature.

31 In relation to the last two statements, Prof. lon Deleanu also adds arguments regarding the text
that regulates a ground for civil appeal (Art. 304 Para. 4), based on exceeding the powers of the
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On the other hand, the de facto recognition of the normative value of
jurisprudence is supported by at least two arguments: the role that the law confers
on the judge, that of filling the gaps, and the recognition of the role of the judge
to eliminate possible antinomies, contradictions, means intended to give the
coherence of the legal order (I. Deleanu, 2004, p. 25).

Beyond these, however, above all, the judge is called to adapt the law to
the (always new) needs of life. And this prerogative would make possible
jurisprudential creations, commonly known today®.

3.3 It has been said about jurisprudence that, insofar as it contains judicial
arguments, it can be an optional source of law that can be imposed on the
subsequent judge, primarily through the power of argument, through the judicial
reasoning it contains, but also through the authority of the court from which it
originates (B. Oglinda, 2015, pp. 124 et seq.).

Evoking the authority of a court and, implicitly, the power of judicial
precedent of the solutions it pronounces, thus charging them with a binding
character, we can dimension the problem known as relevant jurisprudence. The
qualification is not general but corresponds to a specific category of judicial
practice solutions, derived both from the nature of the case and especially from
the nature of the jurisdictional entity that issues them.

In our legal system, the category brings together jurisprudential solutions
viewed as exceptions to the rule that excludes jurisprudence from among the
formal sources of law. Producing binding jurisprudence for the courts and having
only ex nunc effects, intended to guide the practice of the courts (lower, as the
case may be), the solutions in this category are limited to the following:

- the solutions given by the supreme court of the country (the High Court
of Cassation and Justice), by virtue of its power to ensure the Romanian cassation
(appeal in the interest of the law (RIL) and the preliminary ruling for resolving a
matter/problems of law (HP)) i.e., in the work of standardizing judicial practice at
the level of the entire system, assigned exclusively to the supreme court of the
country (Cornelia Ene-Dinu, 2022, pp. 47 -141);

- the solutions given by the Constitutional Court of Romania, a special
jurisdiction with exclusive competence in the matter of constitutionality control of
laws;

- the solutions given by the European Court of Human Rights, the
European jurisdiction under the auspices of the Council of Europe, with
specialized competence in human rights issues;

judiciary, as well as the nature qualified as “illogical, even bizarre” — relatively to “merging in one
and the same authority — the court — the prerogative to create the legal norm”.

%2 As an example, the judge is called upon to choose between various possible definitions of
notions of a general nature and with an insufficiently determined or even undetermined content —

expressions such as “good morals”, “public order”, “good faith” “equity” are commonly known.
% Significant are the examples that concern shared property or the issue of tort liability.
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- the solutions given by the Court of Justice of the European Union, a
jurisdiction under the auspices of the European Union, in the issue of preliminary
references.

The essence of the problem is that of the standardization of judicial
practice (D. Lupascu, M.A. Hotca, 2009, pp. 222-223), which does not need to be
demonstrated, the trust of citizens in the act of justice being based, among other
things, on the constancy of the solutions that the judges adopt in similar cases. Per
a contrario, a non-unitary practice is a negative signal, a real source of
dissatisfaction for the litigant and a big question mark in terms of predictability in
justice (S. lonescu, C. Matusescu, 2010, p. 117).

Speaking about the need to unify the jurisprudence and the obstacles that
make it difficult to achieve, judicial Romania of the first decade of the 21%
century was illustrated in gloomy colors: normative inflation, the questionable
quality of some laws, the large number of pending litigations, the insufficient
specialization of some magistrates, the absence of effective means for the unified
interpretation and application of the law, the organization of courts and the
distribution of powers are some of the possible causes of non-unitary practice (D.
Lupascu, M. A. Hotca, 2009, p. 222-223)p. In the time that has passed since then,
some of these are manifested in the same way or more acutely, others have been
mitigated, and others have been added to the list, being hardly predictable at the
time of the above “inventory”.

An adequate treatment of the problem in terms of the meaning of the
relevant jurisprudence involves a multidisciplinary look since the relevance of the
judicial practice with authority cannot be viewed in isolation but only by reference
to the factors that configure it. That being the case, the examination framework
should follow at least several coordinates, some being challenges to which justice
must respond, other difficulties that it must overcome. They are hard to ignore: an
unbalanced, (quasi) permanent and implicitly harmful legislative reform in the
matter of the organization of the judicial system and court procedures, a real
problem of allocation and use of resources (especially human) in the current
Romanian judicial system®, an uncertain balancing of the risks and benefits that
the digitization of the judicial system (can) bring with it, associated with the
increasingly present tendency to capitalize on Al (artificial intelligence) in justice
(S. Stanila, 2020, pp. 111-127), the pressure exerted as effect of the monitoring of
the Romanian justice process until recently®. This if we refer to the most visible

% Notoriously, the current personnel crisis in the Romanian justice system would deepen
worryingly in recent years, in the context of the adoption of some measures whose effects, in the
short and medium term, do not seem to have been anticipated and, implicitly, assumed. Today,
they are trying to respond to such a reality with a rapid infusion of personnel (for details,
https://inm-lex.ro — the official website of the National Institute of Magistracy).

% Through the Cooperation and Verification Mechanism (MCV) — established by the European
Commission in 2007.
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and which concern the authoritative jurisprudence issued by the supreme court.
No less important are the challenges posed to the constitutional jurisdiction and its
role as a negative legislator, as well as those aimed at the inherent judicial
dialogue between our national law and European norms, whose jurisdictional
protection is provided by the ECHR and the CJEU (C. Matusescu, 2020, pp. 35-
37; C. Matusescu, S. lonescu, 2018, p. 155).

Since the size of the analysis so far would not allow the necessary
developments in the present study, the aspects indicated here will constitute as
many treatment points in a future scientific project.

CONCLUSION

Starting from the idea that an important part of law is of jurisprudential
origin, the prerogatives of jurisprudence must be recognized today as being much
greater.

Viewed historically and from the perspective of belonging to the Roman-
German family of law, the traditional location of jurisprudence in the picture of
the sources of law is an expression of fidelity to the requirements of the principle
of separation of powers. Absolutizing the law’s truth value or its fiction hidden
behind the thesis that only it — the so-called law — it is the expression of the will of
the people, jurisprudence cannot claim to be a formal source of law, nor must it
precede the law that has this character. Still, even its placement under the law
cannot be accepted without reservations.

Bringing the issue up to date, in the context of normative inflation that
cannot guarantee the quality of the law — because the value criterion of the legal
norm must be the quality and not the quantity in which it is produced — and when
the legislator appointed by the people and having the immediate legitimacy of the
law (the Parliament - n.n.) too often delegates its powers to the executive power,
and the latter assumes too quickly (motivated by “emergency” and legislating
hastily, sometimes without sufficient consultation) the judge of the country,
whoever he may be, although not creates legal norms in the sense of the law,
being held to give an answer to the litigant, creates law called to make juris
dictio.

Arguing that it is essential to place the problem in a correctly understood
conceptual framework, our study dedicates space to the problem of the
demarcation between law and right, emphasizing the need to get out of the cliché
register in which things are often viewed. Hoping not to have fallen into criticism,
the discourse is located in the realm of the general theory of law, a science that
claims the accuracy of law and which has the task of opposing the majority
tendency that finds attention to clarification, for careful definition of terms.

Paraphrasing a recent diagnosis of the reality we live in ( M. Dutu, 2023),
which observes — quite rightly — that today the world is on the threshold of a
civilizational transition (...) which involves the transformation of the model of
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thinking (...), of existing individually and collectively, scientific research is called
to ensure the translation of “transition” and ‘“‘transitions” into the language of
specific legal concepts, we join the opinions that invite a radical paradigm shift in
the issue of the role of jurisprudence within the sources of law.

Without insistently looking for which of the sources should be given
preeminence, in the current context, the way could be their necessary
complementarity (in particular, law and jurisprudence), a complementarity
doubled by the need for proportional assumption of responsibility for a fair
placement the law in its position, having the conviction more fully than ever that,
although it is not law/legal-making, jurisprudence is, without a doubt, law-
creating.

BIBLIOGRAPHY
1. Badescu, Mihai, Teoria generala a dreptului, 7th Edition, Hamangiu Publ-
house, Bucharest, 2022;
2. Boghirnea, lulia, Teoria generald a dreptului, Sitech Publ.-house, Craiova,
2023;
3. Boghirnea, lulia, Corelatia dintre deciziile interpretative ale Inaltei Curti de
Casatie si Justitie si normele juridice, SeSiunea stiintifica Dreptul si crizele
globale. Implicatii juridice ale crizei sanitare, Romanian Academy, ,,Andrei
Radulescu” Legal Research Institute (22-23 September 2022), Universul Juridic
Publ.-house, 2022;
4. Craiovan, lon, Tratat elementar de teoria generala a dreptului, All Beck Publ.-
house, Bucharest, 2001;
5. Danisor, Dan Claudiu; Dogaru, Ion; Danisor, Gheorghe, Teoria generald a
dreptului, C.H. Beck Publ.-house, Bucharest, 2006;
6. Deleanu, lon, Constructia judiciara a normei juridice, in Dreptul Magazine no.
8/2004.
7. Deleanu, lon; Deleanu Sergiu, Jurisprudenta si revirimentul jurisprudential.
Eseu, Universul Juridic Publ.-house, Bucharest, 2013;
8. Dutu, Mircea, Puterea judecdtoreasca prin ochii unui academician — Prof.
univ. dr. Mircea Dutu, in Lumea justitiei, 28.04.2015, available online at
http://www.luju.ro (accesed on 30 August 2023);
9. Ene-Dinu, Cornelia, Rolul practicii judecatoresti in elaborarea dreptului,
Universul Juridic Publ.-house, Bucharest, 2022;
10. Mircea Dutu, Preface of the Dreptul si societatea in tranzitie - volume the
scientific session organized by the “Andrei Radulescu” Legal Research Institute
of the Romanian Academy, Bucuresti, April 20-21, 2023;
11. Djuvara, Mircea, Teoria generala a dreptului (Enciclopedia juridica). Drept
rational, izvoare si drept pozitiv, Restitutio, ALL Publ.-house, Bucharest, 1995;
12. Gamper, Anna, The Principle of Equality in Diverse States Chapter 1 Suum
Cuique Tribuere — A Common Narrative of Federalism and Equality?, pp. 13-35,

196


http://www.luju.ro/

Steluta IONESCU

available online at https://brill.com/display/book/edcoll/9789004394612/BP000
002.xml?language=en(accessed on 15 September 2023), DOI: https://doi.org/10.
1163/9789004394612_003;

13. Hanga, Vladimir, Dreptul si tehnica juridica, Lumina Lex Publ.-house,
Bucharest, 2000;

14. Hanga, Vladimir, Adagii juridice latinesti, Lumina Lex Publ.-house,
Bucharest, 1998;

15. Hotca, Mihai Adrian, Este practica judiciard izvor de drept in sistemul
judiciar romanesc?, 5 December 2019, available at https://www.juridice.ro/essen
tials/3402/este-practica-judiciara-izvor-de-drept-in-sistemul-judiciar-romanesc
(accessed on 02 September 2023);

16. Tonescu, Steluta; Nita, Manuela, Right and Law - the Actuality of a Debatable
Synonymy. Some Critical Considerations, pp. 33-42,
DOI:10.53373/vuls.2022.40.2.020;

17. Tonescu, Steluta, La jurisprudence — source de droit, in the Annals of the
Faculty of Legal Sciences — French edition, Bibliotheca Publ.-house, Targoviste,
ISSN 1584-4056, no. 2/2004;

18. Ionescu, Steluta, The Significance of the Jurisprudence and the Authority of
the Justice and the Great Doctrines Regarding the Rule of Law, in Studii de Drept
Romanesc, Year 21 (54), No. 1, 2009;

19. Lupascu, Dan; Hotca, Mihai Adrian, Rolul jurisprudentei in cadrului
sistemului judiciar roman, Lex et Scientia International Journal, 2" Volume, no.
XV1/20009;

20. Matusescu, Constanta, The judicial dialogue from the perspective of recent
case law on the duty of national courts to refer preliminary questions to the Court
of Justice of the European Union, Valahia University Law Study, Supplement,
Bibliotheca Publ.-house, Targoviste, 2020;

21. Matusescu Constanta; lonescu, Steluta, Effective Judicial Protection.
Landmarks of Recent Case Law of the Court of Justice of the European Union. in
T. Ciulei, G. Gorghiu 3 (eds.), Communicative Action & Transdisciplinarity in the
Ethical  Society. lasi, Romania: LUMEN  Proceedings, 2018,
https://doi.org/10.18662/lumproc.16;

22. Mazilu, Dumitru, Echitate si justitie, Scientific Publ.-house, Bucharest, 1972;
23. Molcut, Emil; Oancea, Dan, Drept roman, SANSA S.R.L. Editorial Press,
1993;

24. Naschitz, Anita; Fodor, Inna, Rolul practicii judiciare in formarea si
perfectionarea normelor dreptului socialist, Romanian Academy’s Publ.-house,
Bucharest, 1961,

25. Niemesch, Mihail, Teoria generala a dreptului, 3" Edition, Hamangiu Publ.-
house, Bucharest, 2019;

26. Nita, Manuela, Formal sources of international trade law. Special view on
custom, SARA Law Research Center, International Journal of Legal and Social

197


https://brill.com/display/book/edcoll/9789004394612/BP000%20002.xml?language=en
https://brill.com/display/book/edcoll/9789004394612/BP000%20002.xml?language=en
https://doi.org/10.%201163/9789004394612_003
https://doi.org/10.%201163/9789004394612_003
https://www.juridice.ro/essen%20tials/3402/este-practica-judiciara-izvor-de-drept-in-sistemul-judiciar-romanesc
https://www.juridice.ro/essen%20tials/3402/este-practica-judiciara-izvor-de-drept-in-sistemul-judiciar-romanesc
https://doi.org/10.53373/vuls.2022.40.2.020
https://doi.org/10.18662/lumproc.16

ABOUT THE LAW-CREATING POWER OF JURISPRUDENCE. NEW
DIMENSIONS, NEW MEANINGS

Order, https://www.ccdsara.ro/ijlso, ISSN 2821 — 4161 (Online), ISSN 2810-4188
(Print), ISSN-L 2810-4188, No. 1 (2022), pp. 215-223, DOI:
https://doi.org/10.55516/ijlso.v1i1.81;
27. Oglinda, Bazil, The jurisprudence. Formal law source, Juridical Tribune, 5"
Volume, Issue 1, Bucharest Academy of Economic Studies, June 2015;
28. Popa, Nicolae, Teoria generald a dreptulu, 6! Edition, C.H. Beck Publ.-
house, Bucharest, 2020;
29. Popescu, Sofia, Teoria generald a dreptului, Lumina Lex Publ.-house,
Bucharest, 2000;
30. Popescu, Sofia, Din nou despre practica judecdtoreasca, ca izvor formal de
drept, Studii de drept romanesc, Year 11, 1999;
31. Reale, Miguel, Introduccion al Derecho, Ediciones Piramide S.A., Madrid,
1993;
32. Séndor-Szalay, Erzsébet, De la ignorare la interpretare dinamica — reflectii
asupra rolului practicii judecatoresti in legatura cu institutia ‘“‘cetateanului
european’’, trad. Janos Székely, in Studii, Studia Magazine, Universitatis Babes-
Bolyai, Jurisprudentia, no. 2/2010.
33. Stark, Boris; Roland Henri; Boyer Laurent, Introduction au droit, 5° Edition,
Litec, Paris, 2002;
34. Stanila, Sergiu, Tehnologia informatiei si comunicatiilor in procesul judiciar,
Universul Juridic, no. 4, 2020;
35. Serban, Alexandrina, Lacuna juridica si analogia, Studii de Drept Romanesc,
Year 8, no. 1-2, Bucuresti, 1996;
36. Zlatescu, Victor Dan, Panorama marilor sisteme contemporane de drept,
Continent XXI Publ.-house, Bucharest, 1994;
37. ***La création du droit par le juge, in «Archives de la philosophie du droit»
(50) 2006 Dalloz, Paris, 2007;
38. *** Avocatul (magazine edited by the National Union of Romanian
Bars and the “Constantin Nemescu” Foundation), new series XXVI — the
volume in which were published the papers presented during the
Congress of Lawyers, 17-18 June 2022, Bucharest.

This work is licensed under the Creative
Commons Attribution-NonCommercial 4.0
International License.

198


https://www.ccdsara.ro/ijlso
https://doi.org/10.55516/ijlso.v1i1.81

y ~ SARA Law Research Center

ﬁ International Journal of Legal and Social Order, https://www.ccdsara.ro/ijlso

W |SSN 2821 - 4161 (Online), ISSN 2810-4188 (Print), ISSN-L 2810-4188
cco sara  N°. 1(2023), pp. 199-211

MORE THAN WORDPLAY: HUMAN GEOGRAPHY AND
HUMAN INTELLIGENCE

A. KIS

Received 05.11.2023; accepted 02.12.2023
https://doi.org/10.55516/ijls0.v3i1.148

Alexandru KIS

PhD., Associate Professor at the University of Oradea
E-mail: alexandru_kis@yahoo.com

ORCID: https://orcid.org/0009-0001-2780-5728

Abstract

This article delves into the critical role of geography in military
operations and intelligence, examining the significance of geographical features
in military strategies and engagements. The focus is directed towards human
geography and its intricate connection with intelligence operations. Population
demographics, cultural diversity, and societal dynamics play a pivotal role in
shaping intelligence collection and analysis.

The final part of the paper takes a forward-looking perspective, exploring
the evolving landscape of Human Intelligence (HUMINT) within the
anthroposphere of the future. It delves into how intelligence agencies adapt to an
ever-changing world, where geography remains a constant but is coupled with
digital advancements, global connectivity, and emerging threats.

Key words: Human Geography, Intelligence, HUMINT, society, culture.

INTRODUCTION
I. THE IMPORTANCE OF GEOGRAPHY IN THE MILITARY

Geography plays a crucial role in military operations, with a significant
impact on how militaries plan, prepare, execute, and adapt their campaigns. It
shapes the battlefield, impacts logistics, and influences the overall strategy.

The physical features of the land, such as mountains, valleys, rivers,
forests, deserts, and coastlines, greatly influence military actions. Terrain can
provide natural barriers or obstacles® and defensive positions, or create challenges

! Certain geographic features, such as narrow straits or mountain passes, can be strategically
important chokepoints. Control over these chokepoints can exert influence over trade routes,
maritime traffic, and regional stability.
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for troop movement, facilitating or impeding maneuvers. Based on the distance
and proximity of its features, the terrain conditions the distance between military
assets, bases®, and military engagement areas, affecting the speed of deployment
and logistics. Proximity to potential adversaries can influence readiness and
response times. Geopolitical considerations, such as the proximity of friendly or
hostile nations, also play a role in military planning.

Further, climate conditions can have a profound effect on military
operations. Extreme temperatures, precipitation, fog, and other weather-related
factors can impact visibility, mobility, and the performance of equipment.
Military planners must consider seasonal variations and weather patterns in their
strategies.

The network of communication is essential for combat support and
services support. The availability of roads, railways, ports, and airports influences
the movement of troops and supplies. Inaccessible or hostile terrain can disrupt
supply lines and make operations more challenging. In many circumstances,
accurate maps and navigation tools are essential for operations. Geographical
information systems (GIS) and satellite imagery help military planners and
commanders make informed decisions.

Understanding the natural features of the terrain is crucial for camouflage
and concealment tactics. Military units can use the terrain to hide and minimize
their visibility to the enemy, even though the extensive use of drones equipped
with various sensors requires a more sophisticated mix of passive and active cover
and concealment measures.

Ultimately, understanding the cultural and human geography of a region is
important for military operations, particularly in counterinsurgency and stability
operations, but also in the light of hybrid warfare. Factors like population density,
ethnic composition, religious distribution, history, local customs, mass-media
coverage, social media preferences, and political affinities can impact strategy.

As we have shown, all the geographical features matter in a military
campaign. The focus on various factors is determined by the level of reference®
(Mattelaer, 2018, pp. 339-356), the military objectives, and their impact on the
military decision-making process. Even more, in a comprehensive approach
scenario, military and civilian planners may approach differently the importance
of geography to their objectives (Shetler-Jones, 2016) even though seeking a
common end state in a designated area of responsibility; anyway, this is an

2 Bases may be situated in strategic locations to project power, defend against potential threats, or
support operations in specific regions.

% As an example, throughout history, the relevance of geography in NATO defense planning
registered a pendulum movement, from treating geography as the central organizing principle
within the Alliance to downplaying its role in favor of functional considerations, as Mattelaer
demonstrates (Alexander Mattelaer, Rediscovering geography in NATO defense planning, in
Defence Studies, issue no. 3, pp. 339-356, 2018)
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opportunity for best practices sharing and learning, with tangible benefits for both
parties.

Eikmeier and lova advocate NATO’s approach to factor analysis” (
Eikmeier, lova, 2021, pp. 65-72) , outlining an effective design for analyzing the
“what” (statement with operational implications), in order to conclude with a
“therefore” (figure 1) — achieving understanding and promoting a follow-up
action associated with intended effects.

Factor Deduction Conclusion

The “what* The “s0 what” The “therefore”

Figure 1 The “What,” “So What,” and “Therefore” (Joint Operation Planning Group
Handbook, 2019, apud Eikmeier and lova)

Understanding is defined as the perception and interpretation of a
particular situation to provide the context, insight, and foresight required for
effective decision-making®; in the military context, this is based on knowledge,
where Intelligence has a significant stake. Commanders must articulate coherent
intelligence requirements to develop understanding, but the evolving nature of the
assessed factors makes understanding perishable®. The continuous analytical cycle
builds on clarifying intelligence leads in the whole spectrum of interest and
updates the common operational picture, a real-time situational awareness.

As aspects related to the human security of the population and local
communities gained weight in assessing the outcome of an operation (Kis, 2022,
pp. 56-65), pointing out the populace either as a disruptor of the military action
(through opposition, actions to protect communities, etc.) or a facilitator (friendly
atmospherics, support provided, etc.), civil considerations are paramount in any
planning activity, alongside the physical terrain. If, at the tactical level, the
METT-TC analytical model (figure 2) is the most relevant, the civil

4 https://www.armyupress.army.mil/Portals/7/military-review/Archives/English/SO-21/eikmeier-
factor-analysis/eikmeier.pdf

® Concise Oxford English Dictionary, 12th edition, 2011

® UK MOD Development, Concepts and Doctrine Centre, Joint Doctrine Publication 04,
Understanding and Decision-making, second edition, December 2016,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment_data/file/
584177/doctrine_uk_understanding_jdp_04.pdf, p. 11
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considerations analysis becomes more scientifically oriented at the operational
level, where another model has prevalence — the ASCOPE’-PMESII(PT)® matrix.

Analysis factors:

Mission, Enemy,
ME I T = TC <\ Terrain, Time, Troups,
Terrain Civil Considerations
Obstacles Areas
Avenues of Approach Structures
Key Terrain Capabilities
Observation Organizations
Cover Poople
Concealment Events
OAKOCC s usad to avaluate the ASCOPE s usad 1o svaluate the
physical terrain civdl torrain

Figure 2 Analysis factors: physical terrain vs. civil considerations (human terrain)
(apud FM 3-05.40 (FM 41-10) 2006, fig. 1-3, 1-4)

Civil considerations through the ASCOPE lenses consist of a series of
queries on the PMESII(PT) operational variables, identifying the key factors
(,.What are the factors in the Civil Environment that will significantly affect
friendly forces - positively and negatively?”’) and their relevance (,,How will each
factor affect the friendly forces?”)°. A human geography approach may offer
effective answers to these questions.

2. HUMAN GEOGRAPHY AND INTELLIGENCE

NATO understands the intrinsic relation between territorial systems and
communities and analyzes human geography features that may become a threat to
the Alliance’s values and modus operandi, at various levels. Technically, human
geography encompasses a series of categories that contribute to shaping a
complex landscape of a reference area: cultural geography, development
geography, economic geography, geography of health, history geography,
geopolitics and political geography, religion geography, social geography,
transportation geography, tourism geography, urban geography, and contributes to
other connected reference systems, like human security geography ( Kis, 2012).

Huggett and collaborators (Huggett, Lindley, Gavin, Richardson, 2004 )
show that physical geography, from the human perspective, is focused on three
main areas: the natural sphere (the ecosphere unaffected by human activities),
with its biological and physical structures and processes; the mental sphere

" area, structure, capabilities, organization, people, and events

® political, military, economic, social, infrastructure, and information (physical terrain and time)
% https://www.trngcmd.marines.mil/Portals/207/Docs/wtbn/MCCMOS/Planning Templates Oct
2017.pdf?ver=2017-10-19-131249-187
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(noosphere); and the anthroposphere (the ecosphere influenced by humans), as a
product of the first two categories. Based on this taxonomy, human geography
operates several fundamental concepts: space, region, regionalization, place,
location, territory, territoriality, and nation (Negut, 2011) that support mapping
cultures, behaviors, and interactions with the environment, and ultimately
identifying ASCOPE/ PMESII dynamics (elements of socio-cultural design) in a
given area. The anthroposphere mediates the interrelations between individual
actions and evolving ASCOPE/ PMESII patterns and arrangements, but also how
spatial configurations are themselves constructed through such processes.

In this spectrum, a

—————  Basic Neods Insttubons ke selection of key elements
— will be represented in the
= e el joint intelligence
. — 1 Iy preparation of the
P o - operational  environment
r—+—' | Mmoo || copced (JIPOE ™) as features of

T OLEE LT O [E=E the physical terrain, but
r—1‘—1 N e | [] P several research areas and

e || — e topics will shape key
= s e aspects of the civil

- — considerations. Joint
——— Publications 2-01.3

it | s | Mo g P provides, in Appendix B,
Figure 3 Social subsystems (J.P. 2-01.3, p. D-13) Section D, a
comprehensive model

detailing PMESII subsystems; the social subsystem (figure 3) is illustrative of the
complexity and dimension of the Intelligence support provided to the operational
planning. This is just a cluster of problems from the spatial organization of
human activities and the relationships between people and their environment,
designed under the aegis of human geography. Imagery (especially in a GIS
layered representation of various overlays that reconstruct the key aspects for
analysis — figure 4) critically supports a clear geo-visualization of the operational
environment. A digital representation of JIPOE is of great support for planners,
who can make customized selections of the overlays to detect/ depict specific
situations and develop analytic tools and various models of the so-called “human
terrain”. Simulations of the models, based on the incorporation of the human
dimension (social & behavioral sciences) into security analysis, operations, and

19 J1POE process provides a disciplined methodology for analyzing the operational environment
and assessing the impact of that environment on the adversary and friendly courses of action.
(Joint Publications 2-01.3, Joint Intelligence Preparation of the Operational Environment, 21 May
2014, https://irp.fas.org/doddir/dod/jp2-01-3.pdf, Appendix E)
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policy development, serve to improve the identification and analysis of threats and
to enhance societal resilience ( Rausch, 2011, slide 6 .)

In this respect, human geography
capitalizes on studying population geography, by
investigating the spatial distribution, composition,
and dynamics of human populations. It examines
factors such as migration, fertility rates, mortality
rates, population growth, and demographic
transitions. Research areas within population
geography can include migration patterns (to
include economic migrations or war refugees’
flows), population aging, urbanization effects on
population distribution, and spatial patterns of
health and disease.

Further, the study of poorly inhabited areas vs. urban agglomerations
(urbanization planning and development, the spatial organization of urban areas,
urban governance and social inequalities, the impact of urbanization on the
environment, etc.) corroborated with economic geography (that explores the
spatial distribution of economic activities, such as industries, trade, and
globalization, and examines the relationships between economic processes,
resources, markets, and the location of economic activities) delivers a powerful
insight to the regional development, industrial clusters, mobility infrastructure,
supply chains, innovation, etc. Political geography analyzes the spatial
organization of political systems, power relations, and the impact of politics on
the distribution of resources and decision-making processes. Research areas
within political geography can include geopolitics, territorial conflicts, political
boundaries, electoral geography, power brokers, and the geography of governance
(including aspects related to integrity vs. corruption).

In human geography, the analysis of the cultural dimensions in a
territorial system examines the relationship between culture and space. It
investigates how culture shapes the landscapes, identities, and behaviors of
individuals and groups. Research topics in cultural geography may include the
study of cultural landscapes, cultural diversity, cultural heritage and values, place
attachment, the view and stereotypes related to other cultures, sentiment analysis,
the spatial dimensions of cultural practices, etc.

Not the last, environmental geography studies the interactions between
humans and the natural environment. It examines issues such as climate change,
natural resource management, environmental degradation, and the impacts of
human activities on ecosystems. Research topics in environmental geography may
include environmental conservation, sustainable development, the spatial analysis
of environmental risks, the effects of natural disasters on populations, etc.

Figure 4 Representation of
JIPOE overlays
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Some tangible (and distinct) examples of NATO's approach to human
geography are illustrated by research programs like the urbanization project*, the
concerns regarding the environment and climate change'?, military mobility and
transportation® (in the context of collective defense on the Eastern flank), human
security (from a cross-cutting perspective), the interest in lessons learned in
cultural awareness™, etc.
All these examples carry the imprint of Intelligence collection (all sensors,
including HUMINT) and analysis at different levels; the variables raise questions
about the nature and significance of particular political and territorial structures,
the role of boundaries, the character of flows between places of influence and
control, and the role of the physical environment in shaping conflict and
cooperation, or the dynamics of the conflict (including the degree of legitimacy
accorded to particular territorial arrangements by different populations, how
economic and social arrangements are at odds with dominant territorial
structures, the implications of territorial arrangements for intergroup relations
and understandings, the effects of regional inequalities on political and social
stability'®, or the attitude towards the NATO presence on the host nation’s
territory (Simion, Surdu -coordinators, 2014).

1 NATO's Strategic Foresight Analysis identified urbanization as a key security trend of
potentially significantly impacts the way the Alliance is operating; as a result, based on the NATO
Military Committee task to the two Strategic Commands, a series of workshops and wargames
have been dedicated to developing a conceptual study on urbanization, concluding with the issue
in 2018 of the overarching Bi-Strategic Command Joint Military Operations in an Urban
Environment Capstone Concept (covering all domains and NATO's core tasks).
(https://www.act.nato.int/activities/nato-urbanisation-project/) Intelligence has its stake in the
urban operational environment, recording both opportunities and challenges and driving its
transformation to meet the uncertainties of the future.

2 NATO's interest in the environmental security issues that can lead to humanitarian disasters,
regional tensions, and violence has already a history (see NATQ's disaster response operations)
and culminated with highlighting this challenge (and the need to understand and adapt to it) in the
2022 NATO Strategic Concept, followed by the establishment of the NATO Centre of Excellence
for Climate Change and Security in Montreal, Canada.
(https://www.nato.int/cps/en/natohg/topics 91048.htm)

13 https://www.act.nato.int/article/nato-innovation-challenge-military-mobility-transportation/

¥ Alexandru Kis, Human Security — a cross-cutting topic in military operations. A study case for
HUMINT in NATO, under evaluation for participation in the international conference ”Human
Security. Theoretical approaches and practical applications”, organized by “Lucian Blaga”
University, Sibiu, 27 October 2023

1> https://www.nato.int/cps/en/natolive/news_105304.htm

16 National Research Council, Rediscovering Geography: New Relevance for Science and Society,
Washington, DC, The National Academies Press, https://doi.org/10.17226/4913., 1997, pp. 19-20
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3. HUMAN INTELLIGENCE (HUMINT) IN THE ANTHROPOSPHERE OF THE
FUTURE

The anthroposphere of the future is a concept that envisions the human-
influenced or human-shaped part of the Earth's environment in the years and
decades to come. It encompasses various aspects of human activity, development,
and interaction with the natural world. While it's challenging to predict the future
with absolute certainty, we can speculate on some potential characteristics of the
anthroposphere in the future based on current societal trends and emerging
technologies.

We will also try to anticipate the way these changes will affect the current
HUMINT tradecraft, raising challenges and driving the prospective
transformation of this single-source collection capability. Please note the strong
interconnection between the presented features, which influence and depend on
each other.

3.1. Urbanization and Megacities: The future anthroposphere is likely to
be increasingly urbanized, with more people living in large cities and megacities.
Urban areas may continue to expand, placing pressure on land use, infrastructure,
and resources.

With a diversity of sizes, shapes, demographic settings, and development,
the cities of the future are foreseen as representing a huge challenge for the way
NATO operates. In the Intelligence area, as technical sensors can be obstructed in
densely built-up areas, HUMINT remains a valuable asset through its ability to
access information in the military ,,no-go" areas. Anyway, future urbanization
brings additional challenges to HUMINT operators in the field, especially related
to operational security: freedom of movement, surveillance, personal
identification, etc.

3.2. Technological Advancements: Rapid advancements in technology
will shape the anthroposphere. This could include the proliferation of smart cities,
the widespread adoption of automation and artificial intelligence, and the
integration of digital technologies into everyday life. The anthroposphere will be
characterized by digital connectivity, with the proliferation of the Internet of
Things, 5G networks, and high-speed internet access in even remote areas. This
will impact communication, commerce, and information exchange, but not only.

NATO addresses emerging and disruptive technologies (EDTSs) through
responsible, innovative, and agile policies developed in cooperation with relevant
partners in academia and the private sector, intending to maintain its technological
edge and military superiority, helping deter aggression and defend Allied
countries.*

In the HUMINT methodology, secured presence and active collection in
social media becomes a necessary feature, requiring upskilling of the HUMINT

1 https://www.nato.int/cps/en/natohg/topics 184303.htm
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experts and specialization of the organization, with a strong cybersecurity policy.
Chatbots will be largely used to collect data, and smart applications will transform
the loyal population into the largest human sensor possible.

Additionally, smart devices and wearable sensors will enable concealed
capture of audio and video, and live streaming from the field; at the same time,
the myriad of gadgets readily available on the market will represent a consistent
operational security risk.

Persistent surveillance (upgraded with biometrical recognition systems)
and the large availability of drones will affect mobility and concealment for both,
operators in the field and human sources, presenting a serious security risk (this is
an additional reason to opt for more digital presence and interaction).

3.3. Climate Change Mitigation: The anthroposphere of the future will
likely be heavily influenced by efforts to mitigate and adapt to climate change.
This may involve the widespread adoption of clean energy technologies, carbon
capture and storage, and climate-resilient infrastructure. Connected to this,
sustainable Resource Management is becoming increasingly critical. Innovations
in agriculture, water management, and resource-efficient technologies are
expected to play a crucial role in sustaining the anthroposphere.

NATO acknowledges a range of environmental challenges, with a
particular focus on the threats stemming from climate change. Over the years,
NATO has been actively addressing these challenges through its involvement in
civil preparedness and emergency response efforts™®. These endeavors encompass
various issues, including but not limited to severe weather events, rising sea
levels, flood risks, scarcity of, or exclusive access to natural resources, land and
geological deterioration, pollution, or aspects of economic conflict as part of the
hybrid warfare. These factors have the potential to escalate into humanitarian
crises, regional conflicts, and acts of violence, where it is likely that military
elements will be involved.

3.4. Sustainable Development: There is growing awareness of the need
for sustainability in the anthroposphere. Future cities and infrastructure projects
may prioritize eco-friendly design, renewable energy sources, efficient
transportation, and reduced waste to mitigate environmental impact. Additionally,
recognizing the importance of protecting ecosystems, there may be increased
efforts to restore and rehabilitate damaged environments, such as reforestation,
wetland restoration, and urban green spaces.

NATO also considers “green military operations
on Intelligence collection and analysis.

19 with no sizeable effect

18 https://www.nato.int/cps/en/natohg/topics 91048.htm
19 https://www.climatechangenews.com/2021/06/15/nato-considers-net-zero-2050-target-move-
green-military-operations/
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3.5. Demographic Shifts: Changes in population demographics, including
aging populations and changing birth rates, will have implications for healthcare,
social services, the labor force, and urban planning.

Demography is a permanent concern for HUMINT. Population density,
education, mobility, sentiment, employment, political affiliation, criminal activity,
etc. are variables that may determine the strength of the HUMINT element in
terrain, influence the types and frequency of HUMINT activities, and affect their
effectiveness.

3.6. Cultural and Social Diversity: As global connectivity continues to
grow, the anthroposphere will be characterized by cultural and social diversity.
Multiculturalism, globalized trade, and increased mobility will shape the cultural
landscape. It doesn’t mean that cultural particularities will not be preserved to a
certain extent, specific to determined territorial systems or specific to social
groups segregated by race, ethnicity, or religion.

The need for cultural awareness/ sensitiveness will gradually evolve to
answer identified needs in HUMINT, with an accent on mindfulness and empathy
in engagement. The interaction between collectors and sources will be facilitated
by real-time translation devices, diminishing the role of the interpreter and
enhancing rapport building. Anyway, some cultural sensitivities will be largely
preserved, based on location (distinct territorial systems) or communities’ features
related to ethnicity, race, religion, social customs, etc®.

3.7. Cognitive confrontation: Cognitive warfare represents a modern
form of conflict that extends beyond traditional kinetic battles. In cognitive
warfare, the primary battleground is the human mind, where the objective is to
manipulate, influence, or disrupt an adversary's perception, decision-making, and
behavior. This warfare often leverages advanced technologies, including social
media, disinformation campaigns, and cyberattacks, to spread propaganda, sow
discord, and create confusion. Cognitive warfare recognizes the power of
information and psychology, seeking to exploit vulnerabilities in an opponent's
cognitive processes.

It poses unique challenges for governments and organizations in defending
against these non-physical but highly impactful forms of aggression, requiring a
comprehensive approach that combines cybersecurity, media literacy, and
strategic communication strategies.

In HUMINT, a discipline where engagement with human sources is the
key, we recognize the need to increase the cognitive competence of the collectors
and analysts ( Kis,2023).

2 NATO STANDARD Allied Joint Publication-10.1 Allied Joint Doctrine for Information
Operations, Edition A Version 1 with UK national elements, January 2023,
https://assets.publishing.service.gov.uk/government/uploads/system/uploads/attachment _data/file/
1175076/20230724-AJP_10 1 Info_Ops_web.pdf, p. 40
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3.8. Governance and Policy: The future anthroposphere will require
innovative governance structures and policies to address complex challenges, such
as cyber threats, data privacy, and the ethical use of emerging technologies.

HUMINT will also face legal and ethical dilemmas in capability
development, especially in a multinational environment (like NATO), where
harmonization of national reservations and caveats is a complex process.

It's important to note that the exact characteristics of the anthroposphere in
the future will depend on a range of factors, including technological
breakthroughs, policy decisions, societal choices, and responses to global
challenges like climate change and resource scarcity. The path we take will
determine whether the anthroposphere of the future is sustainable, equitable, and
conducive to a new system of values and lifestyle.

HUMINT evolves at the pace of societal change, mirroring and adapting to
the changes in interpersonal communication based on the lessons learned
processes. Additionally, it foresees future challenges, develops models, and
simulates various scenarios of the future operational environment, developing
prospective tactics, techniques, and procedures.

CONCLUSION

Human geography is an essential domain of study in Human Intelligence.
HUMINT experts deal with assigned areas of responsibility where they have to
ensure access to relevant information in support of knowledge development and
decision-making processes. The contribution to HUMINT estimates, JIPOE, and
the overall operational planning is based on a comprehensive understanding of
the area of interest. In this context, geo-visualization is a powerful tool in
supporting the staff processes and provisions of mission planning and
preparation.

Acquaintance of the intrinsic relation and interdependence between local
populations and the terrain's features provides awareness of valuable indicators'
dynamics. Furthermore, the consideration of communities’ cultural traits is
paramount in facilitating the interaction between the HUMINT collectors and the
human sources. The approach, rapport building, effective communication, and
empathy are always conditioned by cultural sensitiveness. Understanding
different cultures, their values, beliefs, and social norms can enhance our cultural
intelligence, which is the ability to interact and work effectively across cultures.
Cultural intelligence is an important aspect of HUMINT as it enables individuals
to navigate diverse social contexts and adapt to different cultural settings.

The anthroposphere of the future will bring certain evolutions in the
developmental visions, political priorities, and lifestyle. The societal changes
(including emerging technologies) will engage adaptation of HUMINT
techniques, tactics, and procedures to the new realities.
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AL AN

Abstract

Substantive criminal law regulation of European countries share major
similarities. The reason behind this phenomenon is the fact that certain cultural
aspects have had their influence on most of the societies of the continent.
Discussing the roots of the common European culture, we have to emphasize the
role of Christianity, the legacy of Greek philosophers and the reception of Roman
law.

Nevertheless, the concept of certain criminal offences may diverge because
of the different legal approaches of the same problems. Taking a simple example,
the system of public education is probably regulated in detail by the majority of
countries. However, the way of regulation highly depends on the values followed
by the specific society. Sticking to our example, at what age should a child start to
attend elementary school? Obviously, there is no universally acceptable answer to
this question. If we imagined a legal system where the failure of making our
children attend school is considered a crime, then the rules of compulsory school
attendance would be, implicitly, a fundamental part of the definition of this
offence.

This absurd experiment of thought clarifies that a comparative analysis in
the field of criminal law may reveal considerable differences even between
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resembling legal systems whenever a criminal offence is based on administrative
law regulation. That is why the examination of the concept of illegal gambling is a
promising field of research: due to a variety of reasons, it is without a doubt that
each country has its own instruments to punish this kind of activity, but legal
definitions and applied methods are most likely not alike.

In the present paper, we introduce a Western, a Central and an Eastern
European example to demonstrate diverse approaches. After that, we attempt to
outline the essential characteristics of a globally significant, serious social
problem, the compulsive gambling to see which strategy proves to be the most
suitable to treat it.

Key words: illegal gambling, gambling disorder, criminal law,
administrative criminal law, comparative analysis.

INTRODUCTION

As Perry (2006, p. 1171) summarized Hart’s interpretation, ,,[a] rule is
[...] a certain kind of complex social practice that consists of a general and
regular pattern of behavior among some group of persons, together with a widely
shared attitude within the group that this pattern is a common standard of
conduct to which all members of the group are required to conform.” If we accept
this statement, we can assume that the creation and the acceptance of any (legal)
rule are highly influenced by the society in which it exists. Consequently, cultural
differences between countries will imply non-negligible differences in their legal
systems. Nonetheless, (substantive) criminal law is a branch of law where the
applied theoretical concepts, usually contained by the general part of criminal
codes, and the definitions of the majority of criminal offences are quite similar
throughout Europe.

This observation might sound surprising at first sight, though the reasons
behind the phenomenon are pretty obvious. In fact, the nations of the continent
share common cultural roots: the moral principles of Christianity, the theoretical
progress of Greek philosophers and the results of the Roman law all form part of
the legacy of Europe, thus the different societies have a common core concept of
values that also outlines the basic ideas of legal regulation.

The first ‘layer’ of the identically interpreted delicts is the one that is
derived from the laws of nature or, in other words, is based on naturalis ratio.
These conducts are considered unacceptable in not only Europe, but in each
community around the world. Such prohibitions tend to appear in the teachings of
the major world religions, thus being part of lex divina which is included in the
concept of natural law. Concentrating on the European cultural heritage, we shall
highlight the importance of the Ten Commandments in which the orders ,,you
shall not murder” (Exod. 20.13) and ,,you shall not steal” (Exod. 20.15) appear.
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The concepts of homicide and theft can be found with the same content, although
not with the exact same wording, in each national criminal law regulation.

On the other hand, the foundation of the first states and the creation of
legal systems also provoked the appearance of a new series of unlawful acts
related to the violation of the established legal order. A number of behaviors that
belong to this category are described similarly in different legal regimes as well.
For instance, the expression ‘perjury’ holds the same basic meaning everywhere: a
witness who, in front of the authorities, gives false testimony (or suppresses
evidence) regarding an essential circumstance of a case, thus realizing a violation
of a procedural code. Another great example is bribery, when the perpetrator gives
or promises some kind of illegal advantage to another person, in order to influence
that person’s way of acting. Even though the exact definitions of criminal codes
may differ in terms of the legal quality of the passive subject or the result of the
unlawful conduct, this type of corruption has a universally accepted core content.
These delicts already existed in the Roman Empire, therefore modern European
countries inherited and improved the same basics.

In the third place, while discussing the harmonization of criminal law
regulation, we must not ignore the role of the European Union in our continent,
which is capable of creating minimum rules in this field via directives. We are
able to observe the impact of EU legislation through money laundering or
environmental crimes. In both cas