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Abstract

Trafficking in human beings is a form of crime that has spread in the
contemporary era. Victims of trafficking in human beings are vulnerable people,
especially women, children or jobseekers, lured by promises of advantageous jobs
abroad, treatment opportunities or study offers. The European Union promotes
international cooperation and makes legislative and institutional efforts to combat
trafficking in human beings.

The EU Strategy to Combat Trafficking in Persons (2021-2025) focuses on preventing
crime, bringing traffickers to justice, protecting victims and strengthening Member States'
capacity to act.

Keywords: human trafficking; organized crime; as a derivative; EU strategy; national
strategy

INTRODUCTION. THE EVOLUTION OF THE PRIMARY LAW OF THE EUROPEAN UNION
ON THE CREATION OF AN AREA OF FREEDOM, SECURITY AND JUSTICE

The need for cooperation in the field of justice and home affairs has resulted
from the evolution of cross-border phenomena on organized crime, international
terrorism, drug trafficking and human trafficking.

The increase in crime at European level has initially led to informal co-operation
between security services and police forces in European countries!.

* “Cooperation in the field of justice and home affairs” was initially regulated as
a basic policy within the European Union by the provisions of the Maastricht Treaty
(Title VI, art. K1 and K9), as well as those contained in art. 100C and 100D of the EC
Treaty and declarations on asylum and police cooperation, cooperation in the field
of justice and home affairs. The Maastricht Treaty reorganizes the Community
architecture into "three pillars”, the "Third Pillar of the European Union" being

11n 1972, the Pompidou Group on Drugs was set up.
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represented by "Cooperation in the field of justice and home affairs". This form of
cooperation was initially conceived as a way of intergovernmental cooperation,
later, its content being progressively communitized by the treaties of Amsterdam
and Lisbon.

* By the Treaty of Amsterdam, cooperation in the field of justice and home affairs
was reorganized, some of the areas of this cooperation passing under Pillar I, being
communitized, under the Union institutions, establishing as a common goal, the
achievement of a space of freedom traffic, security and justice. The Amsterdam
Treaty deepens the objectives and procedures for cooperation in the field of justice
and home affairs, and introduces new provisions on "closer cooperation” between
Member States in this field. In accordance with the Treaty of Amsterdam, the
following areas of State cooperation are provided:

- free movement of persons;

- control exercised at the external borders of the states;

- asylum, immigration and protection of the rights of third - country nationals;

- judicial cooperation in the civil field.

* The Treaty of Lisbon defines the Union as an area of freedom, security and
justice, with the fundamental values of respect for human rights and the various
legal systems and traditions of the Member States.

The Union shall provide its citizens with an area of freedom, security and justice,
without internal frontiers, within which the free movement of persons is ensured,
in conjunction with appropriate measures on external border control, asylum,
immigration, crime prevention and control. this phenomenonZ.

The Treaty renounces the architecture structured on the three pillars, including
issues related to the "Area of Freedom, Security and Justice" in the Union's internal
policies and actions. In this area the treaty contains regulations on:

- "Policies on border control, asylum and immigration"3;

- "Judicial cooperation in civil matters"4;

- "Judicial cooperation in criminal matters"s;

- "Police cooperation”s.

As regards the competence of the Union to adopt regulations in this field, the
Treaty establishes a shared competence between the Union and the Member
States’.

2 Article 3 paragraph 2 TEU.

3art.77 -79TFEU

4art.81-TFEU

5 art.82-86TFUE

6 art.87-89TFEU

7 Art.4 para.2 lit j) - TFEU. According to Article 2 (2) TFEU, where the Treaties confer on the Union a
shared competence with the Member States in a given field, the Union and the Member States may
legislate and adopt legally binding acts in that field. Member States shall exercise their competence to
the extent that the Union has not exercised its competence. Member States shall exercise their
competence again to the extent that the Union has decided to cease exercising it.
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The provisions of the Treaty are complemented by derivative regulations
adopted by the institutions of the European Union.

Currently, the acquis communautaire on the area of freedom, security and justice
includes regulations on various areas of cooperation, namely8: Free movement of
persons, asylum and immigration; Judicial cooperation in civil matters, Judicial
cooperation in criminal matters; Police and customs cooperation; Citizenship of the
Union; Discrimination; Fight against terrorism; Fight against organized crime;
Trafficking in human beings; Fight against drugs; Justice, freedom and security.

I.  EUROPEAN UNION STRATEGY ON COMBATING TRAFFICKING IN HUMAN BEINGS

Trafficking in human beings is a form of crime that has spread in the
contemporary era. Annually, in the world about 600,000 - 820,000 people are
trafficked across the state border, not including those who are trafficked within the
states, a number that can reach millions. About 70% of the trafficked persons are
women and girls, most of whom are forced into prostitution. About 50% of
trafficked persons are minors who are sexually exploited, forced labor, or have
their organs taken away®.

Trafficking in human beings is a form of organized crime, which involves the
violation of fundamental human rights. Victims of trafficking in human beings are
lured with promises of advantageous jobs abroad, treatment opportunities or study
offers. Subsequently, at the place of destination, they discover that they have been
misled by traffickers and are forced to work for free or for a ridiculous salary.
Women and girls are often recruited to work in the service sector or in the hotel
industry, but end up in prostitution.

- The Commission has drawn up the EU Strategy on Combating Trafficking in
Human Beings 2021-202510 (Communication from the Commission to the
European Parliament, the Council, the European Economic and Social Committee
and the Committee of the Regions on the EU Strategy on Combating Trafficking in
Human Beings 2021-2025).

Regarding the international dimension of trafficking in human beings, the
strategy states that in 2020 534 different trafficking flows were identified globally
and over 120 countries reported victims from over 140 countries of origin!!.
Trafficking in human beings is a transnational crime and half of the victims
identified in the European Union are non-EU citizens, mainly from Africa, the
Western Balkans and Asia.

8 https://eur-lex.europa.eu/summary/chapter/justice_freedom_security.html

9 https://www.mfa.gov.md/ro/content/traficul-de-fiinte-umane

10 Bruxelles, 14.4.2021 COM(2021) 171 final

11 UNODC, Global Report on Trafficking in Persons, 2020 (2021). UNODC used the term "flow" for a
combination of a country of origin and a country of destination in which at least 5 victims were
detected during the period under review. For flows, data from 2018 (or most recent) were used as a
reference. For countries where data for 2018 were not available, the most recent data from 2019,
2017 or 2016 were used
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Traffickers take advantage of social inequalities, as well as the economic and
social vulnerabilities of people, which have been exacerbated by the COVID-19
pandemic, and this helps criminals find victims more easily. The pandemic has also
hampered victims' access to justice, assistance and support, as well as the criminal
justice response to this crime. In addition, traffickers have adopted a new business
model, namely the recruitment and exploitation of victims via the Internet, which
makes it difficult for law enforcement and judicial authorities to respond.

The strategy identifies key priorities, with the aim of effectively combating
human trafficking. The strategy proposes concrete actions, which will be developed
with full respect for fundamental rights, for the early identification and cessation
of trafficking in human beings, for bringing criminals to justice, turning human
trafficking from a low-risk and high-profit crime into one. with high risk and low
profit, as well as to protect victims and help them rebuild their lives.

The Commission renews its commitment and establishes a sound policy
framework to protect vulnerable people from trafficking in human beings, to
strengthen the capacity of victims to act, to bring criminals to justice and to protect
our communities. This commitment is mainly aimed at women and children.

The priorities and actions set out in the strategy will be implemented in the
period 2021-2025. In the meantime, the Commission will be prepared to respond
quickly to any new developments or trends by continuously monitoring and
analyzing the evolution of trafficking in human beings inside and outside the EU.
Together, the EU and its Member States must always be one step ahead of criminals,
those who use and exploit victims?2,

II. THE EUROPEAN UNIO’S SECONDARY LAW ON PREVENTING AND COMBATING
TRAFFICKING IN HUMAN BEINGS

European Union secondary legislation contains legal instruments on the
definition of crime, the establishment of common sanctions and targets for the
prosecution of offenders and the protection of victims.

The general legal framework of the European Union on trafficking in human
beings contains specific regulations on:

- Preventing and combating human trafficking;

- Issuance of a residence permit for victims of human trafficking;

- International cooperation on preventing and combating illicit trafficking in
migrants by land, sea and air.

* Preventing and combating human trafficking

The main document in this regard is - Directive 2011/36 / EU on preventing and
combating trafficking in human beings and protecting its victims!3, which contains
common minimum rules for the determination of offenses of trafficking in human
beings and for the punishment of their perpetrators. The document also provides

12 Strategy Conclusions - p. 22.
13J0L101,15.4.2011, pp. 1-11
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for measures to better prevent this phenomenon and to strengthen the protection
of victims.

Trafficking in human beings is expressly prohibited in the EU Charter of
Fundamental Rights (Article 5), and the EU has created a comprehensive legislative
and policy framework to combat this phenomenon, in particular through this
Directive (2011/36 / EU) and EU strategy for 2012-2016 to eradicate trafficking in
human beings.

The provisions of the Directive criminalize the following intentional acts:
recruitment; transport; transfer; housing or receiving persons by force for
exploitation.

Exploitation includes at least: sexual exploitation or prostitution; forced labor
or service (including begging, slavery, exploitation of criminal activities or organ
harvesting).

The Directive sets the maximum penalty for these offenses at least five years in
prison and at least 10 years when aggravating circumstances are found, for example
if the offense was committed against victims who were particularly vulnerable (such
as children) or if it was committed within a criminal organization.

EU countries can prosecute their own citizens for crimes committed in another
EU country and can make use of investigative tools such as interception (for
example, telephone conversations or e-mails).

Victims receive assistance before, during and after the conclusion of criminal
proceedings, in order to be able to exercise the rights conferred on them by the
status of victims in criminal proceedings. Assistance may consist of receiving in
shelters, providing medical and psychological assistance and providing
information and interpretation services.

Children and adolescents (under the age of 18) benefit from additional
measures, such as physical and psychosocial assistance, access to education and,
where appropriate, the possibility of appointing a guardian or representative. They
should be questioned without delay, in premises adapted for this purpose and by
specialists trained as such. Victims have the right to protection from the police and
to legal aid in order to be able to claim compensation.

EU countries must take preventive measures to:

- discouraging requests that encourage human trafficking;

- launching awareness-raising and training campaigns for officials so that they
can identify and deal with victims and potential victims of trafficking in human
beings.

An EU Anti-Trafficking Coordinator has been appointed to ensure a coherent
and coordinated approach to combating this phenomenon.

To help national authorities combat the abuse of the right to free movement, the
Commission has published a handbook on marriages of convenience between EU
citizens and non-EU nationals. Some forced marriages, for example, may involve
aspects of trafficking in human beings.
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* Residence permit for victims of trafficking in human beings

- Council Directive 2004/81 / EC of 29 April 20044 on residence permits issued
to third-country nationals who are victims of trafficking in human beings or who
have been facilitated by illegal immigration and who cooperate with the competent
authorities lays down the procedure for issuing and renewing of the residence
permit, the conditions for refusal of renewal or withdrawal, as well as the treatment
given to victims before and after a permit is issued.

The provisions of this Directive are coordinated with those contained in Directive
2011/36/EU on preventing and combating trafficking in human beings and
protecting its victims, which provides a horizontal legal framework for both EU and
non-EU citizens (and has strengthened most of the provisions of Directive
2004/81/EC, including the framework for the protection and assistance of children).

Temporary residence permits can be issued for non-EU nationals who are
victims of trafficking in human beings or (optionally) who have been the subject of
an action to facilitate illegal immigration.

The directive applies to non-EU nationals, even if they have entered the EU
illegally. Permits may be granted to those who have reached the age of majority, as
defined by the law of the EU country concerned, and may apply to children under
the conditions laid down by national law.

Those persons should be informed of the possibilities offered by this Directive
by the competent authorities of the EU country concerned.

The competent authorities may issue a temporary, renewable permit valid for a
period of at least six months if:

- the presence of the victim can help the investigation;

- the victim shows a clear will to cooperate;

- the victim has broken any connection with the alleged perpetrators of those
crimes.

The permit may be renewed if the relevant conditions continue to be met. The
permit grants the beneficiary access to the labor market, vocational training and
education, under the conditions established by national legislation.

The permit may be withdrawn for several reasons, including if the victim
reconnects with the alleged perpetrators or ceases to cooperate, or if the
proceedings are interrupted.

* International cooperation on preventing and combating trafficking in
human beings

¢ Council Decisions 2006/616 / EC and 2006/617 / EC approve the UN Protocol
against Trafficking in Migrants (by Land, Air and Sea), in addition to the UN
Convention against Transnational Organized Crime.

This Additional Protocol to the United Nations Convention against
Transnational Organized Crime aims to prevent and combat illegal trafficking in
migrants, promote cooperation between signatory countries and protect the rights
of illegally introduced migrants.

14JO L 261, 6.8.2004, pp. 19-23
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The signatory countries must establish as criminal offenses the following acts, if
they are committed intentionally, for the purpose of financial or material gain:

- illegal trafficking in migrants, in the illegal introduction of a person into a State
which is neither the State of the person's nationality nor the person of permanent
residence;

- the production, procurement, supply or possession of fraudulent travel or
identity documents for the purpose of permitting the smuggling of migrants;

- facilitating the stay of a person in a state without fulfilling the necessary
requirements for legal residence;

- attempts, participation and instigation in the commission of such offenses.

The signatory countries must also consider the following circumstances as
increasing the gravity of the crime (aggravating circumstances):

- endangering the life or safety of the migrants concerned;

- subjecting those migrants to inhuman or degrading treatment, including for
the purpose of exploitation.

Victims of illegal migrant trafficking must not be prosecuted.

Countries must take steps to strengthen their border controls and have the right
to refuse entry to anyone involved in illegal migrant trafficking. Countries with
common borders or located on routes used by criminal groups must exchange
certain information such as the following:

- point of departure and destination of traffickers;

- routes and modes of transport used;

- methods and means of:

- hiding and transporting people;

- misuse of travel or identity documents.

* Regarding the prevention, repression and punishment of trafficking in human
beings, especially women and children, the following have been adopted:

- Decision 2006/618 / EC on the conclusion by the EU of the Protocol to Prevent,
Suppress and Punish Trafficking in Persons, Especially Women and Children, in
addition to the United Nations Convention against Transnational Organized
Crime?5 - within the scope of Articles 179 and 181a of the Treaty establishing the
European Community

- Decision 2006/619 / EC on the conclusion by the EU of the Protocol on the
Prevention, Punishment and Punishment of Trafficking in Persons, Especially of
Women and Children, in addition to the United Nations Convention against
Transnational Organized Crime - within the scope of Part Three Title IV of the
Treaty establishing the European Community

15 The UN Convention against Transnational Organized Crime, adopted by the United Nations General
Assembly on 15 November 2000, entered into force on 23 September 2003. It is complemented by
three protocols: the Protocol against Trafficking in Human Beings, which entered into force on 25
December 2003; Protocol against Illegal Trafficking in Migrants by Land, Air and Sea, which entered
into force on 28 January 2004; and- Protocol against the Illicit Manufacturing of and Trafficking in
Firearms, which entered into force on 3 July 2005.
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These decisions ratify, on behalf of the European Union (EU), the Protocol to
Combat Trafficking in Persons supplementing the Convention against
Transnational Organized Crime adopted by the United Nations General Assembly
on 15 November 20001,

The objectives of the protocol are:

- preventing and combating transnational trafficking in human beings,
especially women and children, by organized criminal groups;

- protection and assistance to victims of exploitation;

- promoting cooperation between countries in this field.

Each signatory country must adopt the necessary laws and other measures to
establish as offenses acts defined as trafficking in human beings, including acting
as accomplices in such acts.

Disputes between the signatory parties concerning the interpretation or
application of the Protocol shall be settled by negotiation and, if this is not possible,
by arbitration.

If a dispute arises in arbitration, if no settlement is reached within six months,
either party may bring the dispute before the International Court of Justice.

The signatory countries must take measures to prevent and combat trafficking
in human beings, in cooperation with relevant civil society organizations. These
measures may include information and communication campaigns and social and
economic initiatives.

III. NATIONAL LEGISLATIVE AND INSTITUTIONAL CONCERNS REGARDING
THE PREVENTION OF TRAFFICKING IN HUMAN BEINGS

Under the legislative aspect, trafficking in human beings is sanctioned by the
Criminal Code through 2 distinct articles, for adult victims (art. 165 of the Criminal
Code) and for child victims (art. 206 of the Criminal Code).17

By HG no. 861 / 31.10.2018, the National Strategy on Trafficking in Persons for
the period 2018-2022 was approved. It was developed at the initiative of the
National Agency against Trafficking in Human Beings with the participation of
public institutions with responsibilities in the field of combating trafficking in
human beings and non-governmental organizations that carry out activities to
prevent and assist victims of this phenomenon.

16 Annexes II to Decisions 2006/618 / EC and 2006/619 / EC specify the competence of the EU with
regard to matters governed by the Protocol.

17 Other provisions on preventing and combating trafficking in human beings are contained in: Law
no. 678/2001 on preventing and combating trafficking in human beings, as subsequently amended
and supplemented; Law no. 248/2005 on the regime of free movement of Romanian citizens abroad,
with subsequent amendments and completions; Law no. 286/2009 on the Criminal Code of Romania,
with subsequent amendments and completions; Law no. 135/2010 on the Code of Criminal
Procedure, with subsequent amendments and completions; Government Decision no. 293/2003 for
the approval of the Regulation for the application of the provisions of Law no. 678/2001 on
preventing and combating trafficking in human beings; Government Decision no. 1238/2007 for the
approval of the specific National Standards for the specialized services for assistance and protection
of victims of human trafficking.
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- The national strategy aims to reduce the impact and size of human trafficking
at the national level by prioritizing and streamlining activities in the fight against
it. The general objectives of the strategy are:

- Consolidation and diversification of measures to prevent human trafficking

- Improving the quality of protection and assistance provided to victims of
trafficking in human beings for social reintegration

- Developing the capacity to investigate crimes of trafficking in human beings
and trafficking in minors

- Increasing the quality of disseminated information on the phenomenon of
human trafficking

- Developing and expanding the cooperation process between relevant national
and international actors involved in the fight against human trafficking, as well as
dynamizing efforts of diplomatic action to prevent and combat human trafficking
and to protect Romanian citizens in destination countries.

Legislatively, it is necessary to evaluate the normative acts incident to the field of
preventing and combating human trafficking, the legislative approaches aiming
mainly at clarifying the competences and responsibilities of the structures with
attributions in the field, correlating the subsequent fields, as well as Euroconforming
with the related European acts. Legislative initiatives to amend and / or supplement
higher level normative acts (laws, Government ordinances) and lower level norms
(Government decisions, as well as orders and instructions of the Minister of Internal
Affairs) will be carried out according to annual legislative plans, based on the new
opportunities arising from the National Strategy.

The organizational framework necessary for the implementation, monitoring
and evaluation of the National Strategy implies the collaboration of all institutions
involved and interested in order to implement, in an efficient way, the directions of
action, general objectives and specific objectives provided in this strategy,
respectively: Ministry of Internal Affairs specialized structures: (National Agency
Against Trafficking in Human Beings, General Inspectorate of the Romanian Police,
General Inspectorate of the Border Police, General Inspectorate for Immigration,
Prefect's Institution); Ministry of Justice; Ministry of Labor and Social Justice,
through its structures: (National Authority for the Protection of the Rights of the
Child and Adoption, the National Authority for the Protection of Persons with
Disabilities, the National Agency for Employment, the Labor Inspectorate);
Ministry of National Education, Ministry of Foreign Affairs, Ministry of Health,
Other institutions / authorities that may have responsibilities in the field of human
trafficking, involved, as responsible or partner, in the implementation of the
National Strategy against human trafficking 2018-2022.

- The National Agency against Trafficking in Human Beings fulfills the role of
national rapporteur, collecting in this respect, data from governmental and non-
governmental actors carrying out activities in the field of combating trafficking in
human beings.

Among the main attributions of ANITP, can be mentioned:
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- elaborates, on the basis of the proposals of the institutions with attributions in
the field, the draft of the National Strategy against trafficking in human beings.

- draws up, with the participation of the other structures of the Ministry of
Internal Affairs and on the basis of data provided by public institutions with
responsibilities in the field and non-governmental organizations, the Annual
Report on the evolution of human trafficking;

- develops campaigns to prevent trafficking in human beings and programs to
facilitate the assistance of victims of trafficking in human beings and collaborates
with public and private institutions and non-governmental organizations to
implement joint campaigns and programs;

- facilitates the participation of victims of trafficking in human beings in the
activity of criminal investigation and trial in cooperation with the institutions with
attributions in the field;

- conducts studies and research on the diagnosis and evolution of the
phenomenon of human trafficking.
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Abstract

The concept of "public safety” can be viewed, in relation to the need to respect the
fundamental rights of the person during judicial proceedings, from a dual perspective:

- on the one hand, public safety is guaranteed by ensuring that these fundamental rights
are respected, because the safety of every person involved in legal proceedings ultimately leads
to the preservation of public safety;

- on the other hand, some limitations of these rights (in the sense of interfering with their
exercise) may occur, in a state governed by the rule of law, only under conditions strictly
provided by law and in cases justified precisely by the need to guarantee public safety. This
study addresses, from this second perspective, the possibility of limiting by law the
fundamental rights of the person during judicial proceedings (in this case, the right to privacy)
and refers to the regulation of technical supervision, as evidence in criminal proceedings,
calling into question the unconstitutionality of some criminal procedural provisions regarding
the obligation to inform the under-surveillance person about the measure that targeted her.

Keywords: respect for privacy, judicial procedure, public safety, technical surveillance,
unconstitutionality

INTRODUCTION

Compared to the need to respect the fundamental rights of the person during
judicial proceedings, the concept of "public safety” can be viewed from a dual
perspective:

- on the one hand, public safety is guaranteed, inter alia, by ensuring the
observance of these fundamental rights, because the safety of every person
involved in a judicial procedure, regardless of its procedural quality and regardless
of the nature of the judicial procedure (criminal, civil, administrative litigation etc.),
ultimately leads to the preservation of public safety; in other words, public safety
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is the expression of the legal security of each person participating in the social
relations established within a state governed by the rule of law;

- on the other hand, some limitations of these rights (in the sense of interfering
with their exercise) may occur, in a state governed by the rule of law, only under
conditions strictly provided by law and in cases justified precisely by the need to
guarantee public safety, as an expression maintaining the balance between
personal interests and the general interest of society.

From the second perspective, the possibility of limiting by law the fundamental
rights of the person during judicial proceedings (in this case, the right to privacy),
we can address some issues regarding the regulation of technical surveillance, as
evidence in criminal proceedings.

I.  PRINCIPLE OF RESPECT FOR PRIVACY

Article 11 of the current Romanian Code of Criminal Procedure provides for two
closely related principles - respect for human dignity and respect for privacy:

”(1) Anyone who is being prosecuted or tried should be treated with respect for
human dignity.

(2) Respect for privacy, inviolability of the home and secrecy of correspondence
are guaranteed. Restriction on the exercise of these rights is permitted only in
accordance with the law and if it is necessary in a democratic society.”

Regarding the observance of privacy, as a novelty, through the provisions of the
current Code of Criminal Procedure, the Romanian legislator raises this
requirement to the rank of principle of application of criminal procedure law
(Lorincz, 2015, p. 50), expressly regulating it in para. 2 of art. 11.

Moreover, this recognition of respect for the right to privacy, as a fundamental
principle of the Romanian criminal process, is a transposition into our criminal law
of some provisions of a number of international documents, such as the European
Convention for the Protection of Human Rights and Fundamental Freedoms
("Everyone has the right to respect for his private and family life, his home and his
correspondence” - art. 8 para. 1) or the Charter of Fundamental Rights of the
European Union ("Everyone has the right to respect for his private and family life,
his home and the secrecy of his communications” - art. 7).

Also, in the Romanian Constitution is guaranteed respect for intimate, family
and private life (art. 26), inviolability of the home (art. 27) and secrecy of
correspondence (art. 28); pursuant to these constitutional provisions, the current
Code of Criminal Procedure outlines the content of the fundamental principle of
respect for privacy in three aspects: respect for privacy, respect for the inviolability
of the home and respect for the secrecy of correspondence.

In the second thesis of para. 2 of art. 11 Code of Criminal Procedure (CCP) is
provided the possibility of restriction the exercise of the right to privacy (in the
broad sense, which includes the three aspects mentioned above) if two
requirements are met: the restriction should be carried out only in accordance with
the law and the restriction should be necessary in a democratic society. Also, this
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internal regulation of the limitations of the right to privacy is a transposition of the
conventional provisions (para. 2 of art. 8 of the European Convention for the
Protection of Human Rights and Fundamental Freedoms): "the interference of a
public authority in the exercise of this right is permissible only in so far as such
interference is provided for by law and if it constitutes a measure which, in a
democratic society, is necessary for the national security, public security,
economic well-being of the country, defending order and preventing criminal acts,
protecting the health, morals, rights and freedoms of others”.

In this sense, there are in the current Code of Criminal Procedure some
provisions that constitute legal exceptions to the principle of respect for privacy,
such as those contained in art. 138, on special methods of surveillance or
investigation: interception of communications or any type of remote
communication, access to a computer system, video surveillance, audio or
photography, locating or tracking by technical means, seizing, handing over or
searching postal items etc.

II. TECHNICAL SURVEILLANCE — EXCEPTION OF THE PRINCIPLE
OF RESPECT FOR PRIVACY

Among the evidentiary procedures regulated in the current Code of Criminal
Procedure are also the special methods of surveillance or investigation, as legal
ways to obtain the means of proof necessary to find out the truth in cases involving
certain crimes expressly provided by law.

According to art. 138 para. 1 CCP, special methods of surveillance or
investigation are as follows:

a) interception of communications or any type of remote communication;

b) access to a computer system;

c) video, audio or photography surveillance;

d) location or tracking by technical means;

e) obtaining data on a person's financial transactions;

f) seizing, handing over or searching postal items;

g) use of undercover investigators and collaborators;

h) authorized participation in certain activities;

i) supervised delivery;

j) obtaining traffic and location data processed by providers of public electronic
communications networks or providers of electronic communications services
intended for the public.

As it appears from the content of art. 138 para. 13 CCP, by technical
surveillance is meant the use of one of the following methods:

a) interception of communications or any type of remote communication;

b) access to a computer system;

c) video, audio or photography surveillance;

d) location or tracking by technical means.

According to art. 139 CCP, the technical surveillance is ordered by the judge of
rights and freedoms when the following conditions are cumulatively fulfilled:
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a) there is a reasonable suspicion of the preparation or commission of an offense
under the law (these are some offenses with a high degree of social danger, such as:
offenses against national security, drug trafficking, illegal operations with
precursors or other products likely to have psychoactive effects, offenses relating
to non-compliance with the regime of weapons, ammunition, nuclear materials,
explosives and restricted explosive precursors, trafficking and exploitation of
vulnerable persons, acts of terrorism etc.);

b) the measure is proportionate to the restriction of fundamental rights and
freedoms, given the particularities of the case, the importance of the information
or evidence to be obtained or the gravity of the offense;

c) the evidence could not be obtained otherwise or obtaining them would
involve particular difficulties which would prejudice the investigation or there is a
danger to the safety of persons or property.

IIIl. INFORMING THE UNDER-SURVEILLANCE PERSON.
DECISION OF THE CONSTITUTIONAL COURT NO. 244 /2017

As it appears from the content of art. 145 para. 1 CCP, after the termination of
the technical surveillance measure, the prosecutor must inform, in writing, within
10 days, on each subject of a warrant about the measure of technical surveillance
that has been taken with regard to him.

After the moment of informing, the under-surveillance person has the right to
take note, upon request, of the content of the minutes in which the technical
surveillance activities performed are recorded. Also, the prosecutor will ensure,
upon request, listening to conversations, communications or conversations or
viewing images resulting from the activity of technical surveillance (art. 145
para. 2 CCP).

In the absence of an express legal provision, in the practice of the criminal
investigation bodies, the obligation to release, at the request of the defendant or his
defense counsel, some copies of the recordings of the telephone conversations was
questioned, the opinion unanimously agreed by the participants in the Meeting of
the chief prosecutors of the criminal and judicial investigation section at the level
of the Prosecutor's Office attached to the High Court of Cassation and Justice and
the prosecutor's offices attached to the courts of appeal (26-27 May 2016) being
that, although the law does not oblige the release of such copies, this may be a way
of fulfilling the obligation to ensure the listening of these recordings, according to
art. 145 para. 2 CCP.

The term for formulating the request by the under-surveillance person is,
according to art. 145 para. 3 CCP, of 20 days from the informing date.

Paragraphs 4 and 5 of art. 145 CCP contain provisions regarding the possibility
of postponing the informing, as well as the limits of such postponement. Thus, the
prosecutor may motivated postpone the informing or the presentation of the
supports on which the technical surveillance activities are stored or of the minutes
of the rendering, if this could lead to:
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a) disrupting or endangering the proper conduct of the criminal investigation in
question;

b) endangering the safety of the victim, witnesses or members of their families;

c) difficulties in the technical surveillance of other persons involved.

Such a postponement may be ordered at the latest until the end of the criminal
investigation or until the case is closed.

Therefore, the current Romanian Code of Criminal Procedure enshrines the
right of any person who has been the subject of a technical surveillance warrant,
regardless of his quality, to be informed about the measure that concerned him,
even in conditions of a postponement of this informing. The object of the
postponement may be either the fact of informing (and, implicitly, the presentation
of the materials on which the surveillance activity was recorded), either, after the
informing has been made, only the presentation of the supports on which the
surveillance activities are stored or the presentation of the minutes.

The doctrine (Chiritd, 2014, p. 327) considered that, given that the purpose of
the postponement is that the investigated person does not know the existence of
the technical surveillance warrant, the motivated ordinance by which the
prosecutor postpones the informing is confidential and should be attached to the
criminal investigation file only after it has been completed or at the time the
prosecutor ordered the informing.

The general provisions of the Romanian Code of Criminal Procedure (contained
in art. 145) allow, however, the postponement of informing only until the end of
the criminal investigation or until the case is closed. Therefore, at the latest before
ordering a solution to the case, the prosecutor has the obligation to inform the
person who has been under technical surveillance and to inform her, upon request,
of the contents of the minutes of the rendering, as well as to ensure, on request, the
possibility to listen/watch the recordings. For this reason, in order to guarantee the
exercise of the under-surveillance person's right to be informed, the doctrine
(Volonciu, Vasiliu, Gheorghe, 2016, p. 248) stated that, if the prosecutor ordered the
postponement of the informing, he is obliged to inform, in writing, the person
concerned within 10 days of the disappearance of the reason for postponement and
to provide her with an interval of 20 days in order to formulate the request. If the
postponement concerned only the presentation of the media on which the
surveillance activities are stored or of the minutes, the prosecutor will have to
provide the under-surveillance person with access to these materials before
ordering a solution to the case.

Regarding the provisions of art. 145 CCP, the Constitutional Court of Romania
admitted, however, an exception of unconstitutionality, finding that the legislative
solution contained in these provisions "which does not allow contesting the
legality of the technical surveillance measure by the person concerned, which
does not have the quality of defendant, is unconstitutional’.

Thus, in the motivation of Decision no. 244/2017, the court of constitutional
contentious, analyzing the provisions of art. 344 para. 2, art. 341 para. 2 and
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art. 318 para. 15-16 CCP, regarding the possibility to contest/verify the legality of
the technical surveillance measure, noted that these provisions do not allow any
under technical surveillance person, regardless of his procedural capacity, to bring
an appeal to verify the legality of the measure taken against him/her during the
criminal investigation. In other words, from the economics of the criminal
procedural provisions governing the procedures subsequent to the settlement of
the case by the prosecutor (by referral to court, closing or waiver of criminal
prosecution), it follows that only the person who has the capacity of defendant in
that case is entitled to an "effective remedy” to enable him to remove a possible
breach of his right to privacy.

Therefore, the Constitutional Court found that "with regard to persons subject
to technical surveillance measures, other than the defendant, the state has not
complied with its positive obligation to regulate a form of a posteriori control, which
the person concerned may access in order to verify the fulfilment of the conditions
and, implicitly, of the legality of this measure”, thus violating the provisions of
art. 26 ("Intimate, family and private life”) and art. 53 ("Restriction on the exercise
of certain rights or freedoms”) of the Romanian Constitution, as well as those of
art. 8 ("The right to respect for private and family life, home and correspondence”)
and art. 13 ("The right to an effective remedy”) of the European Convention for the
Protection of Human Rights and Fundamental Freedoms.

IV. LEGISLATIVE INTERVENTION OPERATED BY LAW NO. 58/2019

Law no. 58/2019 introduced, in Law no. 535/2004 on preventing and
combating terrorism, a provision (in art. 384) which establishes an exception to the
obligation to inform the under technical surveillance person about the measure
that was taken in his regard. Thus, in criminal cases having as object the
investigation of the commission of a terrorist crime, "the provisions of art. 145 of the
Code of Criminal Procedure does not apply if in the case a closing solution has been
adopted pursuant to art. 16 para. 1 letter c) of the Code of Criminal Procedure”.

This means that, if the prosecutor has ordered the closing solution on the
grounds that there is no evidence that a person has committed the crime of
terrorism, the general provisions contained in the Code of Criminal Procedure on
the informing the under-surveillance person do not apply. For example, if it is held,
on the basis of evidence, that another person, and not the one against whom the
criminal investigation was carried out, committed the crime of terrorism or if|
following the evidence administered (including interception of communications)
there is insufficient evidence that the suspect or defendant in question has
committed the crime of terrorism, there is no obligation to inform the persons
concerned of the technical surveillance measure.

Considering this legislative intervention, we can question the conformity of this
provision introduced by Law no. 58/2019 with the provisions of the Romanian
Constitution and with those of the European Convention for the Protection of
Human Rights and Fundamental Freedoms.
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We note that this aspect of the "absence of informing the under-surveillance
person about the measure taken against him/her” was addressed in the
jurisprudence of the European Court of Human Rights, the European court
considering that "in principle, the person subject to the surveillance measure has
the right to be informed this measure once it ceases”, but as an exception, the
absence of such informing ”is not, in itself, incompatible with the provisions of
art. 8 para. 2 of the European Convention” (Ghigheci, 2014, pp.236-237). In this
regard, the European Court has shown (the judgment of September 6, 1978, in Klass
and Others v. Germany) that "the activity or danger covered by a certain series of
surveillance measures may be prolonged for several years, even decades after the
suspension of these measures. Subsequent notification to each individual who has
been subject to the surveillance measure may jeopardize the achievement of the long-
term goal initially intended for surveillance. Moreover, as the German Federal
Constitutional Court rightly observed, such a notification may lead to the disclosure
of working methods, the areas of operation of the secret services and even the
identification of their agents. As long as the interference resulting from the contested
legal provision is in principle justified under art. 8 para. 2, failure to inform the person
concerned at the end of the surveillance cannot in itself constitute an infringement of
this article, as this fact ensures the effectiveness of the interference.”

Moreover, in the same case (Klass and Others v. Germany), the Strasbourg Court
held that "democratic societies are threatened by sophisticated forms of espionage
and terrorism, so the state must be able to effectively combat these threats, to conduct
secret surveillance of subversive elements operating under its jurisdiction” (Udroiu,
Predescu, 2008, p. 821).

Therefore, the exemption, by special law (Law no. 535/2004), from the
application of the general provisions of the Romanian Code of Criminal Procedure
regarding the informing of the under-surveillance person, does not constitute a
violation of the constitutional provisions guaranteeing the right to privacy and nor
of the conventional provisions, as long as this derogation is justified, being
necessary in a democratic society in order to ensure national security and to
prevent/combat acts of terrorism.

CONCLUSIONS

In conclusion, considering the declaration as unconstitutional of the legislative
solution contained in art. 145 CCP, which does not allow contesting the legality of
the technical surveillance measure by any under-surveillance person, regardless of
its quality (therefore, which does not have the quality of defendant), for the
implementation of the Decision of the Constitutional Court no. 244/2017 it is
necessary to amend/supplement the Romanian Code of Criminal Procedure.

In order to ensure the possibility of accessing, before a court, persons whose
legitimate interests have been harmed by the technical surveillance measure aimed
at them, the procedural-criminal provisions must allow the verification of the
legality of this measure through a form of a posteriori control, which may be
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exercised after the procedural moment at which the secrecy of the judgment
(conclusion of the judge of rights and freedoms) by which the technical surveillance
measure was ordered and of the data obtained through that measure is removed.

In fact, through the latest draft law for amending and supplementing Law no. 135/
2010 on the Code of Criminal Procedure (submitted for public debate by the Ministry
of Justice on 2 September 2021), it is proposed to introduce provisions (in art. 145? -
with the marginal name "Complaint against technical surveillance measures”) which
to regulate the remedy available to the under-surveillance person.

It is true that, in principle, acts and measures of criminal prosecution can be
challenged by complaint, but technical surveillance is a measure ordered by the
judge of rights and freedoms, and acts, respectively measures ordered by the judge
of rights and freedoms are usually challenged by contestation.

Moreover, as stated in the doctrine (Chiritd, 2014, p. 328), in the matter of means
of evidence obtained through technical surveillance, the illegality of the evidence
can be invoked in relation to the substantive and formal conditions of issuing the
warrant and performing the technical surveillance. However, as long as, following
the request of the under-surveillance person, a verification of the legality of the
substantive and formal conditions of issuing the technical surveillance warrant,
and not only of the surveillance, will be initiated, we consider that the marginal
name of art. 1451 must be "Contesting the technical surveillance measure”, and the
remedy must be the contestation.

We also consider that the deadlines provided by law for the introduction and
settlement of the appeal should be short (48 hours, respectively 5 days), so that
such a procedure does not lead to the delay of the case, and the moment from which
is calculated the 48-hour period in which the under-surveillance person may lodge
a contestation to the prosecutor who made the informing must be that of taking
note of the contents of the minutes or of hearing the conversations or
communications or viewing the images referred to in para. 2 of art. 145 CCP.

In order to also regulate the situations in which the prosecutor postpones
motivated the informing or the presentation of the supports on which the technical
surveillance activities are stored, we propose the introduction of a final paragraph
of art. 145! with the following content: "If the prosecutor ordered the sending to
court or waiving the criminal investigation and postponed the informing according
to art. 145, the contestation lodged at the prosecutor after submitting the file to the
court is sent, for competent resolution, to the judge of the preliminary chamber to
which the case is assigned.”

350



UNCONSTITUTIONALITY OF SOME PROCEDURAL-CRIMINAL PROVISIONS
REGARDING THE OBLIGATION TO INFORM ABOUT THE TECHNICAL
SURVEILLANCE MEASURE

BIBLIOGRAPHY

Law no. 135/2010 on the Code of Criminal Procedure, published in the Official Gazette
no. 486/15 July 2010, as subsequently amended and supplemented;

Lorincz, Anca-Lelia: Drept procesual penal (Criminal procedural law), vol. I, Universul
Juridic Publishing House, Bucharest, 2015;

European Convention for the Protection of Human Rights and Fundamental Freedoms,
signed in 1950, entered into force on 3 September 1953;

Charter of Fundamental Rights of the European Union, proclaimed on 7 December 2000;

The Romanian Constitution, adopted in 1991, republished in the Official Gazette no.
767/31 October 2003;

Minutes of the Meeting of the chief prosecutors of the criminal and judicial investigation
section at the level of the Prosecutor's Office attached to the High Court of
Cassation and Justice and of the prosecutor’s offices attached to the courts of
appeal (May 26-27,2016), available on www.inm-lex.ro, accesed 10 Oct. 2021;

Chirita, Catalin Mihai, in Volonciu, Nicolae; Uzlau, Andreea Simona; Morosanu, Raluca;
Voicu, Corina; Vaduva, Victor; Tudor, Georgiana; Atasiei, Daniel; Gheorghe,
Teodor-Viorel; Ghigheci, Cristinel; Chirita, Catilin Mihai: Noul Cod de
procedurd penald comentat (The new Code of Criminal Procedure commented),
Hamangiu Publishing House, Bucharest, 2014;

Volonciu, Nicolae; Vasiliu, Alexandru; Gheorghe, Radu: Noul Cod de procedurd penald
adnotat. Partea generald (Annotated new Code of Criminal Procedure. The
general part), 2nd edition, Universul Juridic Publishing House, Bucharest,
2016;

Decision of the Constitutional Court no. 244/2017, published in the Official Gazette no.
529/6 July 2017;

Law no. 58/2019 for amending and supplementing Law no. 535/2004 on preventing
and combating terrorism, published in the Official Gazette no. 271/10 April
2019;

Law no. 535/2004 on preventing and combating terrorism, published in the Official
Gazette no. 1161/8 December 2004;

Ghigheci, Cristinel: Principiile procesului penal in noul Cod de procedurd penald
(Principles of criminal proceedings in the new Code of Criminal Procedure),
Universul Juridic Publishing House, Bucharest, 2014;

Udroiu, Mihail; Predescu, Ovidiu: Protectia europeand a drepturilor omului si procesul
penal romdn (European protection of human rights and the Romanian criminal
process), Editura C.H. Beck, Bucharest, 2008;

Draft law amending and supplementing Law no. 135/2010 on the Code of Criminal
Procedure, as well as other normative acts, launched for public debate by the
Ministry of Justice, on September 2, 2021, available on e-consultare.gov.ro,
accesed 28 Oct. 2021.

351



@ SARA Law Research Center
& ): International Journal of Legal and Social Order, https://www.ccdsara.ro/ijlso
- ISSN 2810-4188, ISSN-L 2810-4188

CCD.SARA No. 1 (2021), pp. 352-369

THE COMPLIANCE WITH THE RIGHT TO A DOUBLE DEGREE
OF JURISDICTION IN THE MATTER OF PLEA AGREEMENT

N.A. MOICEANU

Nicolae-Alexandru MOICEANU

Public Prosecutor, Public Prosecutor’s Office attached to the first instance Court of Buftea
Phd.Student, Doctoral School of Law within the Police Academy,, Al I. Cuza”, Bucharest
E-mail:moiceanu_alexandru@yahoo.com

ORCID:0000-0003-4699-4517

Abstract

The expansion of negotiated justice phenomenon has generated and continues to produce
profound reverberations in current legal systems. The emergence and development of
proprietary forms of manifestation of the concept has led to important structural changes in
the procedural architecture of all contemporary jurisdictions, regardless of their origin,
continental or common-law. The collision of this new form of accomplishing justice and public
safety with the established landmarks of the classic criminal process has led to a paradigm
shift in relation to the nature and consistency of the fundamental rights of participants in the
criminal process.

One of the most important such rights is the right to a double degree of jurisdiction in
criminal matters, a principle widely embraced by all major legal systems. The interference of
the landmarks on which representative institutions for the idea of negotiated justice are based
on with this principle has caused many controversies regarding its imminent dissolution,
discussions found even at local level, with the introduction of the special procedure of the plea
agreement in the current Code of Criminal Procedure.

Keywords: negotiated justice, Code of Criminal Procedure, plea agreement, right to a
double degree of jurisdiction, Protocol no.7 to the Convention for the protection of human
rights and fundamental freedoms.

INTRODUCTION
The efforts made over the last decades at the level of the European bloc to set
up an area of freedom, security and justice, as required by Article 3 (2) of the Treaty
on European Union (Treaty on European Union, 2016), have been reflected in a
broad and continuous process to diversify and strengthen the mechanisms used to
prosecute perpetrators in the Member States, but also to recover the proceeds
derived from crimes.

352



THE COMPLIANCE WITH THE RIGHT TO A DOUBLE DEGREE
OF JURISDICTION IN THE MATTER OF PLEA AGREEMENT

The abolition of internal borders and the unhindered exercise of the right to free
movement has inevitably led to an increase in the number of people involved in
criminal proceedings in a Member State other than that of residence, which is why
the component of judicial cooperation in criminal matters has experienced
unprecedented expansion. For these reasons, the legislative framework envisioned
and operationalized by the European institutions involved the design and provision
to national judicial bodies of tools capable of generating a prompt and firm
response in the fight against crime, now characterized by a transnational
dimension, such as the order European Investigation Order, a recently introduced
means of cooperation.(Directive 2014/41/EU, 2014)

However, the harsh reality shows us that the most spectacular phenomenon
generated by the expansion of the European construction was not that related to
the development and improvement of common means of investigation and
cooperation, but rather that of embracing new legal concepts and principles or the
distinct dimensions given to the existing ones.

This legal infusion was not only reflected at the doctrinal level or in terms of
enshrining substantial new rights, the mutual transfer of legal principles and
concepts involving the creation of subordinate legal institutions, appropriate to the
specifics and sensitivities of each legal system.

In the sense of those mentioned above, there was the rise of the phenomenon of
negotiated justice, a concept of accusatory inspiration, but which in terms of the
advantages it offers in contrast to the classic alternative of attracting criminal
liability, found a way to reconcile itself with traditional principles of continental
law. The reception of this concept arose rather from a necessity than from the
desire to resize the landmarks that govern the criminal process in the continental
law system, more precisely, in response to the exponential growth of the volume of
activity of judicial bodies, and also in the standards of quality that the act of justice
must reflect, in the face of precarious or insufficient budgetary allocations.

The delicate desire for the speedy repression of any form of illicit manifestations,
in the context of the widespread adoption high-standard protection of the rights of
participants in criminal proceedings also ensuring the effectiveness of the concept of
public safety, has created the necessary gap to transplant the concept of negotiated
justice. Of course, this translation of procedural vision was by no means rudimentary,
but "through the filter of the fundamental principles underlying the continental legal
system" (Vdduva, 2018, pg.7), and its degree of reception and forms of expression were
essentially different from one system of national law to another.

The deep reverberations produced to the continental legal edifice have led to a
systemic fragmentation that was not anticipated, but which can be found both at the
macro-legal level within this large family of law, generally known by the homogeneous
legal forms that characterize it, but also within each jurisdiction, by observing the
detachment from the classical normative landmarks. (Langer, 2004, pg. 62)

In this sense, at present time, we find implemented in the system of continental
law both institutions that are based on the concept of negotiated justice in its primary
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sense, in France -Comparution sur reconnaissance préalable de culpabilité (French
Code of Criminal Procedure, art. 495-7 — 495-16), Italy -Patteggiamento(Bdrsan and
Cardis, 2015, pg.117), Germany -Verstdndigung im Strafverfahren, (Barsan and Cardis,
2015, p.109) as well as simplified court proceedings based on guilty pleas, which are
rather enshrined to the concept of consensual justice.

Although the two concepts are similar in content and effects, there is no identity
between them, but rather a part-whole relationship. Without carrying out an
exhaustive analysis of them, as the approach would go beyond the scientific
framework and the objectives set out in this article, it should be noted that the
domestic criminal justice system also brings together legal forms subordinated to
the concepts above mentioned, respectively the plea agreement and the
abbreviated procedure based on guilt recognition.

The assertion of the aforementioned legislative view has only been possible with
the help of the European Court of Human Rights, which ruled that the express or
tacit waiver (Kwiatkowska v. Italy, 2000) of a number of guarantees specific to the
right to a fair trial by means of a simplified procedure is not incompatible with
Article 6 of the Convention, as long as the procedure as a whole is fair. (Scoppola v.
Italy, 2000). Nevertheless, proceedings subject to the concept of negotiated justice
must not be regarded as interfering only with the rights or guarantees strictly
associated with the idea of a fair trial, as regulated in Article 6 of the European
Convention on Human Rights, but also with other guarantees placed in a
complementarity report with those mentioned above, such as the right to a double
degree of jurisdiction in criminal matters.

L. THE ORIGINS AND THE IMPORTANCE OF THE RIGHT TO A DOUBLE DEGREE
OF JURISDICTION IN CRIMINAL MATTERS

L.1 The right to a double degree of jurisdiction in criminal matters in the
context of the emergence of negotiated forms of justice

The diversification and systematization of investigative means used to
investigate criminal cases but also of the forms of attracting criminal liability, have
inherently led to the increase of the oppressive force of law enforcement
institutions, called to carry out the criminal policy of the states.

In recent decades, there have been extensive discussions about the
"americanization"(Langer, 2004, pg.1) phenomenon of the continental legal system.
The meaning of this term designates the alteration of procedures and landmarks
traditionally grounded in the jurisdictions that compose it and the integration of
adversarial influences and concepts, in various forms. Some doctrinaires have gone
so far as to anticipate a merger between the two systems, a legal form in the
architecture of which the dominant weight would return to common-law principles
(Kelemen and Sibbit, 2002, pg.272), while the position of others has been a nuanced
one, emphasizing that metamorphosis only entails a partial reception of the
Anglo-Saxon precepts (Wiegand, 1996, pg.137). In what concerns us, the contact of
plea-bargaining, but also of other specific Anglo-Saxon principles with the hard
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core of the continental procedural architecture produced at most a fragmentation
of it, not a contamination that would generate its redefinition.

The emergence of heterogeneous manifestation forms of negotiated justice on
continental grounds has only supplemented the pressure on national legal systems
to ensure an adequate standard of protection of the rights of all participants in
criminal proceedings. As the proceedings based on pleadings eminently involve the
waiver of a number of rights and guarantees concerning the fair trial, the manner
in which they are regulated must ensure a fair balance that justifies the
disadvantages arising from such a manifestation of will.

The assessment of the fairness of procedures in the case of institutions based on
the idea of negotiated justice involves a distinct specificity, generated by the reason
for their establishment, the form chosen for their operationalization, but also the
degree of influence exerted on specific rights and guarantees. We therefore
consider that the analysis of the fairness of proceedings in the context set out above
must be guided by inevitably stricter benchmarks than those underlying the
assessment of this characteristic in the case of traditional criminal proceedings.

In the anglo-saxon realm, the main criticism brought to the institutions
subordinated to the concept of negotiated justice stems from their inability to respond
effectively to fundamental procedural needs. Ensuring a legal balance between
defense and prosecution, strengthening the legal aid mechanism, integrating the
interests of all parties involved, especially victims and civilly liable parties in the
procedural mechanisms, reconfiguring the role of the judge by expanding its
analytical capacity and responsibilities in connection with the plea agreement, are
often considered priorities for strengthening and modernizing the proceedings.

In the civil law system, failure of negotiated justice institutions in some
jurisdictions is due to other, higher reasons, which are more related to vision and
legal tradition, but also to the lack of a comprehensive procedural reform to
organically integrate the concept, in line with established international standards
regarding procedural rights.

In the category of procedural rights directly affected by the particularities of
alternative criminal prosecution procedures, must be included as we started
earlier, the right to double degree of jurisdiction in criminal matters.

Interestingly, although the European Court of Human Rights gives a generous
dimension to the right to a fair trial through all its case law examples, the
requirement of a double degree of jurisdiction is considered a guarantee of the
aforementioned principle, but strictly in criminal matters, and not for the civil
limb.(Ciucg, 2008, pg. 21)

L.2 The legal establishment and the particularities concerning the right to a
double degree of jurisdiction in criminal matters

Colloquially known as the right to appeal(Arangiiena Fanego, 2012, p.167), the
right to a double degree of jurisdiction is enshrined in Article 2 of the Additional
Protocol to the European Convention on Human Rights No.7, which entered into
force on November 22, 1984 (Additional Protocol to the Convention no.7, 1984). The
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special importance of the principle is reflected by the fact that its establishment at
conceptual level is not singular, a similar form being found in the content of Article
14 paragraph 5 of the International Covenant on Civil and Political Rights
(International Covenant, 1976).

The two normative texts pursue the same desideratum, that of ensuring a fair
trial for the defendant, in terms of giving the possibility to submit the case for
re-examination before a higher court, whose decision is either to give weight and
fix definitively the issues retained in the first conviction, making it easier for the
defendant to accept the legal situation, or to dismantle the entire evidentiary and
legal edifice on which it was based, because inherently there may be isolated
situations in which a decision is the result of assessment or procedural errors, due
to the fallible nature of human actions.

A thorough analysis carried on the content of the two normative texts
establishing this principle, reflects a number of differences in terms of their scope.
Thus, prima facie, from the terminology! used to outline the scope, it seems that the
legal text enshrined in the Convention, gives a broader meaning to the scope of the
principle, by using the autonomous notion of offence, which may include not only
the actions that are qualified so by the national legislations.. However, the scope of
the principle is limited in conventional matters by two factors, the first of which is
of a legislative nature and the second derives from the meaning of a notion which
constitutes a sine qua non condition for the incidence of the principle.

Thus, on the one hand, article 2, paragraph 2, of Protocol No. 7 to the Convention
expressly and exhaustively enshrines a number of exceptions? outside the scope of
the principle, and on the other hand, its content reveals that right is applicable only
to facts which are brought in front of a "court”, a term used to exclude from the
scope of the principle the sanctions imposed by those judicial bodies which do not
meet the requirements of independence and impartiality in order to be qualified
so.

Another interesting aspect is the fact that this principle is not expressly
regulated in the Charter of Fundamental Rights of the European Union(Charter of
Fundamental Rights, 2010), the doctrinal opinions (Arangtiena Fanego, 2012,
pg.167) being in the sense that it would be implicitly enshrined in Article 47 of the
Charter, which regulates the right to a fair trial and an effective remedy. On the
other hand, the settled case-law of the European Court of Human Rights has ruled
that the right to an effective remedy states both a right of individuals, a remedy

1 Article 2 of the Protocol no.7 to the Convention uses the phrase “all criminal offences” while art.14.
par. 5 of the Covenant preferred the use of the term “crimes”, aspect which implies the conclusion that
the latter is more likely targeted to actions which are strictly qualified as offences by the national
provisions.

2 “This right may be subject to exceptions in regard to offences of a minor character, as prescribed by
law, or in cases in which the person concerned was tried in the first instance by the highest tribunal or
was convicted following an appeal against acquittal.”- art.2 par.2 of the Protoculul no.7 to the European
Convention on Human Rights, available on http://ier.gov.ro/wp-content/uploads/2018/11/
Protocolul-nr-7.pdf, accessed on 20.11.2021
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made available to them and a means of ensuring compliance with the other
provisions of the Convention, which in principle, can only be invoked in relation to
another right recognized by the other conventional provisions (Zavoloka v. Latvia,
2009). In other words, the right to an internal remedy does not enjoy an
autonomous, independent character. Moreover, even national practice (sentences
no.413/5/2008 and no. 414/5/2008 in Macavei, 2013) embraces this view, the
courts constantly referring to Article 13 of the Convention as an accessory in
relation to other rights effectively regulated and safeguarded at the conventional
level, including the relation with the right to a double degree of jurisdiction in
criminal matters. Therefore, we consider doubtful the approach regarding the
implicit consecration of the principle and of the right that fills it with substance in
the content of art. 47 of the Charter of Fundamental Rights of the European Union.

In essence, the right to a double degree of jurisdiction in criminal matters entails
the possibility that the legal situation brought before the court may be the subject
of a dual analysis, carried out successively and by different level courts of law, to
rule on the merits of the case, and at the end of this process the second decision will
prevail. (Montero Aroca, 1990, pg. 1272-1273).

1.3 The relationship and the interference of the right to a double degree of
jurisdiction in criminal matters with the rights and guarantees enshrined at
international level

Although regulated separately in the Convention, the principle of a double
degree of jurisdiction should not be isolatedly viewed, dissociated from the
principle of ensuring the right to a fair trial, because, dare we say, there is a
relationship of complementarity between them, because in the process of
re-examining the case, all the prerogatives and guarantees that fill the right to a fair
trial are exercised, and in the same time, the absence of a second degree of
jurisdiction in criminal matters does not allow the manifestation of the first
principle in its full attributes.

Moreover, the recent national jurisprudence3 (Decision no.445/P, 2015) itself
has been concerned with this aspect, of the indissoluble link between the two

3 “According to art. 351 of the Code of Criminal Procedure, the trial of the case takes place in session,
orally, directly and in contradiction. These principles governing the trial phase find their application in
the regulation of the trial of the case in the first instance. Thus, the court has the obligation to proceed
to the hearing of the defendant and the witnesses, thus respecting the principles of directness and
adversariality.

The manner in which the first instance proceeded cannot be equivalent to an effective settlement of the
case, the trial having a purely formal character, which does not correspond to the requirements of the
basic rules of the criminal process, so that the retrial of the case is required by the first instance. At the
same time, given that the criminal procedural law provides for two degrees of jurisdiction, it is necessary
for the court to go through all the procedural stages, in order not to deprive the defendant of a degree of
Jjurisdiction, by resolving the case directly by the appellate court. .

The appellate court could not fully replace the trial phase that should have taken place in the first
instance, because such a solution would lead to the artificial elimination of a degree of jurisdiction, to
the detriment of the procedural interests of the defendant, for which the procedural law provides of two
degrees of jurisdiction.
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principles, emphasizing the importance of going through two distinct procedural
stages before the conviction becomes final, so that the requirements of a fair trial
are met. In other words, in order to ensure the effectiveness of the principle of dual
degree of jurisdiction, each procedural phase must be followed in compliance with
the principles of orality, directness and adversarial proceedings, manifested in the
form of a real and concrete analysis of the evidence.

L4 Controversial aspects regarding the effectiveness of the right to a double
degree of jurisdiction according to the national case-law

The importance of this principle can also be inferred from the fact that Article 2
of Protocol no.7 to the European Convention on Human Rights establishes only a
limited number of situations that are exempted from the application of the double
degree of jurisdiction in criminal matters, as for reasons regarding the minor

The irregularity found by the Court is not found among those provided by art. 281 C. pr. pen. which, according
to art. 421 point 2 lit. b C. Pr. Pen, allow the case to be sent for retrial to the first instance. However, given that
there was no actual trial before the first instance, in order not to deprive the defendant of a degree of
Jjurisdiction by judging the case by the appellate court, after re-administration of all evidence, it is necessary
to overturn the criminal sentence and the retrial of the case by the first instance, in order to resolve the merits
of the case in compliance with the procedural guarantees conferred on the parties by the Code of Criminal
Procedure. The decision of the appellate court is final, according to art. 552 Code of Criminal Procedure and
therefore there is no other court that can examine the legality and validity of the judgment handed down by
the appellate court that administered and interpreted the evidence administered directly for the first time,
provided that the court of first instance did not directly administer all necessary evidence.

The double degree of jurisdiction is a right recognized in criminal matters by Protocol no. 7 of the
European Convention on Human Rights. It presupposes that any person convicted of a crime by a court
has the right to request an examination of the judgment establishing his guilt by a hierarchically superior
court. The double degree of jurisdiction aims at a devolving judgment of the case before two courts, one
of substance, and the second, of judicial control. In the first instance there was no trial with respect to all
procedural guarantees, so that in this case the first degree of jurisdiction cannot be taken into account,
therefore for the respect of the right to a fair trial and the effective assurance of two degrees of
jurisdiction, according to art. 2 of Protocol no. 7 of the European Convention on Human Rights, it is
Jjustified to send the case for retrial.

Moreover, the provisions of art. 421 point 2 lit. a C. Pr. Pen. obliges the appellate court to give a new
Jjudgment and to proceed in accordance with the provisions on the trial on the merits, which leads to the
conclusion that the new judgment of the appellate court can be pronounced only to replace the previous
Jjudgment of the first instance, but which was pronounced after conducting a trial that complied with the
provisions of art. 349 et seq. Code of Criminal Procedure. The decision of the first instance did not follow the
mentioned rules, which is why it would be contrary to the spirit of the law to require the court of judicial
control to judge directly on appeal a case that did not go through all stages of the trial in the first instance.
The Court finds that the non-existence of a second degree of jurisdiction in terms of the interpretation
and direct administration of evidence infringes the right to a fair trial of the defendant prev. of Article 6
para. 1 of the Convention for the Protection of Human Rights and Fundamental Freedoms, the right to a
fair trial being closely related to the right to double jurisdiction in criminal matters.

In view of these considerations, the court notes that the first instance court must resolve the case
according to the common law procedure, respecting the principles of orality, directness and
adversariality, including as evidence.”

358



THE COMPLIANCE WITH THE RIGHT TO A DOUBLE DEGREE
OF JURISDICTION IN THE MATTER OF PLEA AGREEMENT

gravity of the offence, the rank of the jurisdiction that ruled on the case in the first
instance, and also the nature of the pronounced solution*.

In connection with the first exception, the issue of applying an administrative
sanction pursuantto art.91 of the old Criminal Code of Romania is interesting, when
according to art.18" of the same normative act, a solution of non-prosecution was
ordered. In order to clarify the meaning of the notion of minor offence, the
Committee of Ministers of the Council of Europe, meeting at its 375th meeting in
September 1984, ruled that the determination of this character of the act will be
assessed mainly by the possibility of imprisonment or not. (Explanatory Report,
1984, pg. 5)

Returning to the issue found in domestic law and above presented, an
interpretation was actually given by the European Court of Human Rights, which
ruled that a court decision confirming the legality of the prosecutor's order, but at
the same time finding the accused guilty, must be considered a declaration of guilt
and attracts the applicability of Article 2 of Protocol No. 7 to the Convention (Grecu
v. Romania, 2007). The Court also rejected the Government's arguments that the
offense was of a minor nature, as long as the act could be punishable by
imprisonment, disregarding the fact that it lacked the degree of social danger
necessary to meet the specific elements of objective typicality, as they were drawn
by virtue of the psychological conception about the offence. Moreover, another
argument invoked by the Court was that at the time of pronouncing the respective
solutions, the prosecutors were not independent from the executive, not being
“courts” within the meaning of Article 6 par. 1 of the Convention.

Although the status of prosecutors was consolidated as a result of the adoption
of Laws no. 303/2004 and 304/2004, aiming to detach them from the title of
executive agents, however, the Decision of the Constitutional Court no. 358 of 30
May 2018 brings this issue to the forefront again, especially by the lights of the
provisions found in art. 132 paragraph 1 of the fundamental law. According to this
text of law, prosecutors carry out their activity according to the principle of legality,
impartiality and hierarchical control, under the authority of the Minister of Justice.
The Court ruled that the Public Ministry, “although not part of the executive or
executive authority, does not have a position of institutional independence from it, as
the text of the Constitution is very clear, the activity of prosecutors being under the
authority of the Minister of Justice" (Decision no. 358/2018), the argumentation used
by the court of constitutional contentious continuing with expressions and
phrases® that call into question the independence requirements prescribed by

4 “This right may be subject to exceptions in regard to offences of a minor character, as prescribed by
law, or in cases in which the person concerned was tried in the first instance by the highest tribunal or
was convicted following an appeal against acquittal.”

5 “Prosecutors may not invoke a position of independence, like judges, in respect of which Article 124
paragraph (3) expressly provides that "Judges are independent and subject only to the law", since their
activity is carried out under hierarchical control and under the authority of the Minister of Justice "," This
policy must be executed by Government agents, namely prosecutors, so that the requirements regarding the
complete independence of judges are not equally applicable to prosecutors "," The Court also notes , that
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art. 6 par. 1 of the Convention, required for the inclusion of prosecutors in the
sphere of the autonomous notion of “court”.

As such, the decision of the Constitutional Court previously evoked sheds new
light on the status of Romanian prosecutors, with legal consequences for some
fundamental criminal procedure institutions.

First of all, it should be noted that the issue of compliance with the double degree
of jurisdiction when applying an administrative sanction in case of a non-
prosecution solution did not disappear with the repeal of the old Codes, but
remains relevant to acts committed under the previous Criminal Code. Thus,
according to art. 19 of Law 255/2013, the prosecutor may order the dismissal of a
case, as a new solution introduced by the current Code of Criminal Procedure, when
he finds that a deed committed before its entry into force lacks the degree of social
danger specific to an offence, by reference to art.18" of the Criminal Code of 1968.
Recent jurisprudence® has confirmed the possibility of applying an administrative
sanction together with the disposition of this solution, given the indissoluble link
between art. 18" of the Criminal Code of 1968 and art. 91 of the same normative
act, so that the issue of double degree of jurisdiction compliance on the occasion of
formulating a complaint against the dismissal solution according to art. 339 and
art. 340 of the current Code of Criminal Procedure still remains topical.

The new valences promoted by the previously evoked decision of the
Constitutional Court of Romania also influence the institution of “Renuntarea la
urmdrirea penald - waiving the criminal prosecution” enshrined in the current Code
of Criminal Procedure, an institution with strong accents of consensual justice, at
leastin the case where one or more obligations provided in art.318 par.6 C.proc.pen
is imposed. Provided that through this solution, the guilt of a person who has the
quality of suspect or defendant can be ascertained, we appreciate that the
provisions of art.2 of Protocol no.7 to the European Convention on Human Rights
find their full applicability, so that the solution promoted by the current Code of
Criminal Procedure, in the sense of the finality of the court's decision confirming
the solution of waiving the criminal investigation, can be criticized by reference to
the conventional requirements regarding the double degree of jurisdiction in
criminal matters.

the authority of the Minister of Justice is not an administrative one, on the contrary, he has full competence
in terms of authority over prosecutors "and that" the notion of authority has a very strong meaning, it is
defined as the power to give orders or impose on someone obedience, however, in the given constitutional
context, it refers to a decision-making power regarding the management of the prosecutors' career.”

6 Pro Lege Law Review. “Fapte care nu prezintd pericolul social al unor infractiuni. Sanctiunile si
cheltuielile judiciare avansate de stat in cazul aplicdrii dispozitiilor art. 19 din Legea nr. 255/2013.
Aplicarea prin analogie a dispozitiilor Codului de procedurd penald anterior” article available on
http://revistaprolege.ro/fapte-care-nu-prezinta-pericolul-social-al-unor-infractiuni-sanctiunile-si-
cheltuielile-judiciare-avansate-de-stat-cazul-aplicarii-dispozitiilor-art-19-din-legea-nr-2552013-
aplicarea-prin-anal/, accessed on 04.11.2021
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II. THE PARTICULARITIES OF THE RIGHT TO A DOUBLE DEGREE OF JURISDICTION IN
CRIMINAL MATTERS REGARDING NEGOTIATED JUSTICE
II.1 The right to a double degree of jurisdiction in criminal matters in the
context of the procedural logic imagined by the current Romanian Code of
Criminal Procedure

As we have pointed out in the preceding paragraphs, the right to a double degree
of jurisdiction in criminal matters presupposes the possibility of an examination of
the merits of the case, in two different stages, by different courts of law. Ab initio, it
should be noted that this right is granted only to the convicted person and not to
the one who was acquitted in the first instance or to the participants who have an
active role in carrying out the proceedings (for example, the Public Ministry).
(Arangiiena Fanego, 2012, pg. 168)

The double examination of the case that this principle inevitably implies, raises
a question mark upon its nature and scope, but also upon the margin of
appreciation that the national legislator has, when it outlines the system of appeals
in criminal matters.

The current Code of Criminal Procedure (Code of Criminal Procedure, 2010)
departs from the procedural logic of the three degrees of jurisdiction promoted by
the old regulation on appeals, the appeal remaining the only ordinary remedy, with
a reformatory effect, through which a new trial on the merits of the case is
conducted. Moreover, at the level of continental jurisdictions, the appeal is the
common ordinary remedy, generally fully devolutive, which implies bringing the
case before a higher jurisdiction, where it is again examined on points of facts and
law. (Ninu, 2020, pg. 8)

With regard to the devolutive effect of the appeal, this particular feature is the
one that most intensely interferes with the right to a double degree of jurisdiction
in criminal matters, because, in essence, it presupposes an independent trial, which
deals with the elements of fact and law that prior received an illegal or erroneous
release on the merits.

In the case of the ordinary trial procedure, followed by the introduction of an
appeal, we consider that there are no special problems related to the
incompatibility of the procedural architecture imagined by the Romanian legislator
with the requirements of art. 2 Protocol no.7 to the European Convention on
Human Rights. The only hypothesis that could contradict the principle mentioned
above is when the first instance judgment or the one following the introduction of
an appel has a purely formal character, thus violating the essential rules on orality,
adversariality and mediation in the administration of evidence (Cutean v.Romania,
2014). Such situations can be imagined when the court of first instance does not
directly re-administer the evidence from the criminal investigation phase even
though the defendant expressly requests it, or when the different procedural stages
of the trial phase are completed by different judges, in violation of the fundamental
principles stated above. (Decision no.1176/2017)
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A special situation, however, arises when we assess the compatibility of the
principle of double degree of jurisdiction with the system of remedies established
in proceedings based on guilty pleas.

Undoubtedly, the task of drawing up a system of remedies in criminal matters
lies with the national legislator, which has the difficult task of conciliating the
requirements of legality and truth-finding with the requirements of celerity in the
criminal process, but also to ensure the stability of final judgments, by imagining
an appropriate system of remedies. (Macavei, 2013)

Like other rights enshrined at conventional level, the right to benefit from two
degrees of jurisdiction must be asserted and effectively guaranteed (Chiritd, 2007,
p. 424-428). The attribute of effectiveness is manifested at two levels, a legislative
one - providing for the state to create a system of remedies to challenge the
conviction in a higher court with full jurisdiction, and another one, a jurisprudential
one - providing for judicial bodies vested with the settlement of the case to perform
areal judicial assessment, and not a formal one.

As a result, we must recognize the difficult task of the legislator, regardless of
the jurisdiction to which we refer, to create legal institutions based on guilty pleas,
which meet the operational requirements arising from their nature, but at the same
time being able to ensure the full exercise of the rights enshrined at the
conventional level.

IL.2 The compatibility of the plea agreement with the full exercise of the
right to a double degree of jurisdiction in criminal matters

In our domestic criminal system, the only exponent of negotiated justice
concept, in its primary form, is the plea agreement, whilst the other institutions that
allow the accused to alter the outcome of the sentence through his manifestation of
will, are subordinated, in our view, to the concept of consensual justice, a notion
with a broader content.

The plea agreement has been imagined as a special procedure with a well-
defined area of impact, and whose enforcement mechanism reveals a set of rules
that constitute derogations from the ordinary trial procedure (Neagu, 2010, pg. 573),
justified by its functional autonomy and the specificity of adversarial elements,
which involve the waiver of the benefits regarding the presumption of innocence,
the right to silence and the benefit against self-incrimination, guaranteed by Article
6 of the European Convention on Human Rights.

In essence, it implies a convention (Lupou, 2016, pg. 115) between the
prosecutor and the defendant, in the material sense, based on the admission of guilt
regarding the charge against the latter, in exchange for a more favorable legal
situation to be agreed upon by means of negotiation. Once it takes the procedural
form prescribed by art.482 of the Code of Criminal Procedure and is endorsed by
the hierarchically superior prosecutor, it becomes an official indictment which is
afterwards presented to the court.

In the event the court accepts the plea agreement, it is not within its remit to
assess and decide on the treatment of the sanction to be imposed on the
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defendant,,as long as before the court isn't brought the legal conflict between the
defendant and the state, but the validation of the agreement through which the
involved parties decided to end it” 7. The only aspect that is subject to the judge's
analysis is the adequacy of the agreed punishment in relation to the gravity of the
charge and the danger of the offender, but the court cannot establish another
sanctionatory treatment, as it would interfere with the will of the parties of the
agreement, in which case, a rejection of the plea agreement is stipulated.

In order to guarantee the right to a double degree of jurisdiction in criminal
matters, art. 488 par. 1 C.proc.pen. establishes that “against the sentence pronounced
according to art. 485 and 486, the prosecutor, the defendant, the other parties and the
victim may declare an appeal, within 10 days upon communication”, the appeal being
the only remedy against the sentence by which the courtresolves the plea agreement.
The normative text regulating the appeal in the case of these proceedings has a
character of novelty, its initial form providing only the right of the prosecutor and the
defendant to appeal, and only against the type and amount of the sentence or the
form of its execution. The changes occurred as a result of the intervention of the
Romanian Constitutional Court, which held that "the provisions of Article 488
paragraph (1) of the Code of Criminal Procedure create unequal treatment between the
injured person, the civil party and the civilly responsible party, on the one hand, and the
defendant, on the other hand” (Decision nr. 235/2015), and that the legislative solution
that enshrines only the right of the defendant and the prosecutor to file an appeal,
excluding victims, civil parties and civilly liable parties is unconstitutional, violating
the right to access to justice as it is provided by art. 21 par. 2 and 3 of the Basic Law,
as well as the provisions of Article 6 of the Convention for the Protection of Human
Rights and Fundamental Freedoms, but also the right to defense, regulated by Article
24 paragraph 1 of the Constitution. Therefore, the decision of the constitutional court
opened the way for legislative changes that enshrined the right of victims, civil
parties and civilly liable parties to appeal such a decision.

The court entitled with constitutional assessment has not limited its decision to
criticizing the way in which the legislator chose to limit the spectrum of holders
who could file the appeal against the sentence by which the court ruled on the
agreement, extending ex officio its control on the provisions of art. 488 par. 3 and 4
of the Criminal Procedure Code, which regulated the procedure before the
appellate court and the solutions that the latter could pronounce on the occasion of
the resolution of the appeal. On the one hand, we must take notice that art. 488
paragraph 2 of the Criminal Procedure Code, in the form prior to the amendments
operated by Emergency Ordinance no. 18/2016, apparently allowed the
formulation of the appeal for any reason, in case the agreement had been rejected.
However, by reference to the restrictive manner in which the solutions of the
appellate court were established in art. 488 par. 4 C.proc.pen., the legislator left

7 https://www.juridice.ro/351877 /aspecte-de-practica-neunitara-in-materia-dreptului-penal-si-
procesual-penal-minuta-intalnirii-reprezentantilor-csm-cu-presedintii-sectiilor-penale-de-la-iccj-si-
curtile-de-apel.html , accesatla data de 15.11.2021
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unregulated the situation when the decision of the court of first instance was
vitiated by aspects of illegality, regardless of whether they were subsumed to cases
of absolute or relative nullity. The situation was even more precarious regarding
the decision by which the court of first instance accepted the agreement, in this
situation, the object of the appeal was limited to the manner, amount and form of
execution of the sentence, leaving unsanctioned aspects such as the lack of material
competence, vitiation of the defendant's consent, legal violations regarding the
agreement itself or the settlement of civil claims, circumstances that flagrantly
contravened the provisions of art. 21 and 24 of the Constitution.

The changes operated by Emergency Ordinance no.18 / 2016 were meant to
reconcile the aforementioned provisions with the constitutional requirements
(Udroiu, 2017, pg. 555), currently the appeal being open to the victim of the offence,
to the civil party and to the civilly liable party, both regarding the criminal limb and
also the civil limb, but even more importantly, the solutions of the appellate court are
no longer limited to the previously regulated cases. However, it is inexplicable the
omission of the legislator to modify the solutions that the appellate court may adopt,
when the agreement was rejected on the merits of the case, the current solutions
provided by art.488 paragraph 4 letters a and c C.proc.pen. leaving unregulated the
situations when the judgment of the court of first instance was given in violation of
the provisions on relative or absolute nullity. (Decision nr. 235/2015)

Symmetrically with the procedure in the first instance, art. 488 paragraph 3 of
the Criminal Procedure Code has been modified in the sense of establishing a
contradictory procedure, in which the parties and the victim are cited.

Regardless of the holder of the appeal, the deadline for filing is set at 10 days,
which runs from the communication of a copy after the minutes of the court. In
accordance to the ordinary trial proceeding, the term has a procedural, peremptory
and successive nature. (Stefan, 2014, pg. 218)

Effectiveness of the right to a double degree of jurisdiction, established by art. 2
of Protocol no.7 to the Convention, presupposes that the hierarchically superior
courts vested with the resolution of the case, have full jurisdiction and also use it,
in the sense of examining the case in all aspects, both factual and legal.

However, the case-law of the european court shows us that national
jurisdictions have an extremely generous margin to ensure full compliance with
this principle (Krombach v. France, 2001), given the possibility that domestic courts
have been granted with, not to analyse legal and factual aspects in a single step, in
the form of a single procedure; It was held that there was no violation of the article
under review when legal issues could be the subject of an appeal, and the amount
of the penalty and other matters of fact could be the subject of another appeal
before another body, as long as the convict was able to submit to superior courts
all the points of fact of the case, as they are found in the content of the conviction
that was appealed (Pesti and Frodl v. Austria, 2000).

Based on these considerations, we can strongly affirm that the current
regulation of the plea agreement does not raise issues of conventionality regarding
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the system of remedies designed by the legislator to serve against the decision by
which the court of first instance rules on the agreement. The fact that the
fundamental principles and guarantees that fill the right to a fair trial with content
are strongly diluted, does not mean that the procedure as a whole is not fair. First,
there is nothing to prevent a person who is the subject to criminal proceedings from
disposing of certain procedural rights (Navalnyy and Ofitserov v. Russia, 2016), as
an expression of his freedom of will. On the other hand, the validity of the waiver is
conditioned by a number of conditions such as full acknowledgement of the factual
situation and the legal consequences to which the accused person is exposed, but
also by a sufficient judicial assessment of the agreement between the parties to the
agreement. (Natsvlishvili and Togonidze v. Georgia, 2014)

The waiver of a series of guarantees specially designed to ensure the right to a
fair trial and the alteration of the content of classic criminal trial principles can by
no means lead to the conclusion that the assessment of plea agreements, both in
firstinstance and following an appeal, is just formal. The aforementioned specificity
is only the result of the nature and the role of the procedure, finalized with the
ratification of the agreement between the prosecutor and the defendant, after an
assessment of the evidence administered in the criminal investigation phase,
according to the standard of evidence required for conviction, so in accordance
with art. 396 par. 2 C.proc.pen.

Consequently, it can be concluded that the current system of remedies imagined
by the legislator in the area of plea agreement does not raise any issues regarding the
compatibility with the standard provided by Article 2 of Protocol 7 to the European
Convention on Human Rights, as long as both available degrees of jurisdiction make
it possible to completely analyze the circumstances of the case, even if in a scenario
characterised by renunciations to essential guarantees of a fair trial.

Moreover, even in the case of the primordial form of regulation of the institution,
the compatibility with the requirements of the double degree of jurisdiction was a
false problem. Thus, although the defendant's appeal against the judgment by
which the court ruled on the agreement was limited to the manner and amount of
the sentence or the form of execution, errors of law could have been corrected
through a cassation appeal, the European Court of Human Rights also admitting the
hypotheses of fulfiling the double degree of jurisdiction requirements through
different procedures.

Another interesting topic that deserves to be addressed in the end of this article
and which, moreover, is inconceivable for the domestic legal system, is the
possibility that accused persons have in different jurisdictions, of trading the right
to appeal against the judgment on the agreement, in exchange for a milder
sanctionatory treatment.

Indeed, the issue is controversial because it involves the direct impairment of
the right to a double degree of jurisdiction, as it is provided for in Article 2 of
Protocol No. 7 to the Convention. However, we consider that the right we have
referred to is not an absolute one, so that there is no impediment to giving it up,
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provided that the waiver is voluntary and in full knowledge of the facts, excluding
any forms of pressure or dolosive maneuvers.

These practices are well-spread in jurisdictions such as Spain - conformidades
(Della Torre, 2018, pg. 205), Germany - Absprachen, later explicitly prohibited by
law (Schmitt, 2016, pg. 143-144), and in Italy it is also allowed to trade the actual
outcome of the appeal - patteggiamento in apello (Catalano, 2001, pg. 7).

Unsurprisingly, the anglo-saxon legal system has been more permissive in
relation to this subject, the application of a milder sanctioning treatment being in
some particular cases the result of the express waiver of the defendant's right to
appeal against the sentence (Miller, 2007, pg. 1115-1116). This perspective is a
reflection of the common-law inspired criminal philosophy, which promotes the
purely liberal conception of procedural rights, any of which may be the subject of an
act of disposition in exchange for favorable legal treatment. (Reimelt, 2010, pg. 871)

CONCLUSIONS

The widespread dispersion of means of manifestations derived from the concept
of negotiated justice has made it difficult for national legislators to reconcile the
established principles regarding fundamental rights with the newly adopted
references together with this novel procedural vision. However, a careful analysis
of the effects concerning this legal translation, rather enhances the waivable nature
of procedural rights and guarantees, rather than their possible dissolution. The
limitations found, including to the right to a double degree of jurisdiction in
criminal matters, are not the result of the metamorphosis suffered by the modern
criminal procedure architecture, but the effect of capitalizing on the right of
disposal that benefits the holders, which further highlights the relative nature of
fundamental rights, in the absence of which the idea of negotiation and judicial
concessions would have been illusory.

Undoubtedly, both at the macro-legal level but also in the domestic field, the plea
agreement has gained a decisive role in the administration of justice, contributing
to the achievement of the goal of ensuring a safe public climate. The need for rapid
and effective repression against any form of criminality would have been
impossible without the existence of this instrument, which was accompanied by a
much looser view on the quantitative requirements for the effectiveness of
fundamental rights and guarantees specific to the criminal process.
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Abstract

Due to the favorable international context for the promotion and development of
alternative methods of dispute resolution, mediation has also established itself in our country
as an important element of the judicial reform strategy. The classic resolution of the conflict
by going to court does not always appear as a covert response to the needs of the parties
involved.

The prolonged health crisis has repercussions in the already existing crisis of the judicial
system - the high number of cases encumbering the activity of the courts, therefore, in these
times any solution is welcome for the effective resolution of disputes between participants in
legal relations.

Keywords: mediation, mediator, legal framework, Mediation Council

INTRODUCTION
In 2006, the Law on mediation and the organization of the mediator profession
was adopted (Law, no. 192, 2006), the legislative approach starting from the
international principles and rules in the field, the new legal framework having the
role of ensuring the mediation procedure functionality and utility.

L MEDIATION

The structure of the normative act includes 7 chapters, these being presented as
follows: Chapter | “General provisions” contains the definition of mediation and
indicates its scope. The mediation is a way of resolving conflicts amicably, with the
help of a third party specialized as a mediator. The mediation is based on the trust
that the parties place in the mediator, as a person capable of facilitating
negotiations between them and supporting them in resolving the conflict, by
obtaining a mutually convenient, efficient and lasting solution. Also in this chapter
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are stated the fundamental principles of mediation, which take into account the
voluntary nature of the procedure, impartiality, neutrality and confidentiality.
Unless otherwise provided by law, the parties may resolve their disputes of any
kind through the mediation procedure, even after the commencement of a trial
before the court. Strictly personal rights, namely those which the parties may not
dispose of by convention or by any other means permitted by law may not be
subject to mediation.

The voluntary character of the mediation was also strengthened by the Decision
of the Constitutional Court (Decision C.C., no. 266, 2014) by which it emphasized
that the parties are themselves responsible for the procedure and can organize it
as they wish and conclude at any time. It was also noted that the parties can only
be invited by a court to resort to mediation to resolve the dispute (the courts may
invite the parties to participate in an information session on the use of mediation,
if such sessions are organized and easily accessible. The Court notes that, although
both the national law, Law No 192/2006 and the Code of Civil Procedure, and
Directive 2008/52 / EC of the European Parliament and of the Council have made
the mediation an optional, alternative and informal procedure, Article 2 paragraph
(1) of Law No. 192/2006 provided for the obligation of the parties to participate in
the information session on the advantages of mediation, under the sanction of
inadmissibility of the request for summons, established by the same article,
however, the briefing on the benefits of mediation was mandatory.

The Court also considered that the criticized legal regulation, by which the
parties were forced to go through the information procedure on mediation,
overturned the presumption "nemo censetur ignorare legem". Thus, the citizen
benefits from the presumption of knowledge of the law. As such, no special
information procedure on the content of a law was justified. Undoubtedly, this
obligation established under any sanction, not only under that of the
inadmissibility of the request for summons, contravened the provisions of art. 21
of the Constitution, which stipulate that no law may restrict the exercise of free
access to justice. The obligation to participate in information about the advantages
of mediation is a restriction of free access to justice, because it was a filter for
exercising this constitutional right, and by sanctioning the inadmissibility of the
lawsuit, this right was restricted. As a result, according to the Decision of the
Constitutional Court, starting with August 10, 2014, the provisions that stipulated
the obligation to participate in the information ceased to have legal effects
(Morozan Florina, 2014, pp. 231-233).

According to the regulations in force, the judge, the prosecutor, the public
notary, the lawyer, the bailiff and the legal adviser recommend to the parties,
respectively to the party they represent the amicable settlement of the dispute, of
the conflict, through the mediation procedure.

In principle, any conflicts in civil, commercial, family matters, some in criminal
matters, conflicts in the field of consumer protection may be subject to mediation
if the consumer alleges the existence of damage as a result of the purchase of
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defective products or services, non-compliance with the contractual clauses or
guarantees granted, the existence of abusive clauses contained in contracts
concluded between consumers and economic agents or the violation of other rights
provided by national or European Union legislation in the field of consumer
protection.

Family disputes subject to mediation may have as their object (see, Decision of
HCCJ no. 33/2019): sharing of common property, drawing up a parental plan, any
other misunderstandings that arise in the relations between the spouses regarding
the rights they may have according to the law. This procedure, through mediation,
has certain advantages over the classic court trial, among which we would note:
short duration, reduction of stress that the parties go through in the case of a
lawsuit. Also, through mediation, an attempt is made to reduce the conflict situation
between parents, emphasis is placed on the best interests of children and minors
(Mihaila Carmen Oana, 2020, pp.83-96). The rules for communication between the
parties are established, as well as a detailed parenting plan, which must be followed
by both parents.

According to the law, the mediation is also possible in criminal matters in criminal
cases concerning crimes for which, according to the law, the withdrawal of the
preliminary complaint or the reconciliation of the parties removes the criminal
liability (Mirisan Valentin, Domocos Carmen Adriana, 2019, p. 459). Thus, the
crimes for which the mediation is possible would be: assault or other violence,
culpable bodily injury, threat, harassment, sexual harassment, home invasion,
violation of professional headquarters, violation of privacy, disclosure of
professional secrecy, abuse of trust by fraudulent creditors, violation of the secrecy
of correspondence. We must specify that if the mediation agreement was concluded
in the criminal investigation phase, the criminal proceedings are stopped and the
parties request the consecration of the agreement by the court/notary. If the
mediation agreement has been concluded in the trial phase, the defendant is
acquitted and the agreement is enforced. The mediation agreement may also
intervene before the submission of the preliminary complaint, if the injured party
does not want to notify the criminal investigation bodies or the perpetrator does
not want to risk the notification of the criminal investigation bodies.

Also, in civil matters, disputes can be mediated regarding: the delimitation of
property boundaries, claim, eviction, claims, obligation to do, divisions, sharing of
movable property and real estate, successions (sharing of estate), execution of
contracts of various types, foreclosures, establishing the situation of material
and/or moral damages, the field of insurance etc.

If we look at possible litigation in the banking field, the fast and confidential
mediation procedure can solve problems related to: a. complaints from the
customers (miscalculated interest, unjustified increase in interest and fees during
the performance of the contract, introduction of new fees not stipulated in the
contract, failure to disclose the interest rate and fees, change of contract terms
without the agreement of the parties and without signed additional documents by
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both parties, bank fraud, unjustified registration as a bad payer at the Credit
Bureau, abusive clauses in existing contracts, renegotiation of credit agreements,
respectively b. litigations or conflicts that can be complained about by the bank (non-
payment on time by customers of interest rates on loans, late payment of
installments and interest, customers’ refusal to pay interest and legally calculated
increases etc.).

And, last but not least, mediation can resolve labor disputes regarding issues
related to the continuation, termination or performance of an individual
employment contract, issues related to collective labor agreements, issues related
to conflicts that arise between colleagues or departments. In these situations, the
mediation of labor disputes can intervene both before the initiation of a trial before
the courts and after a request for a summons, appeal or recourse has been made,
as the case may be.

The status of the mediator is configured in chapters II “The profession of
mediator”, III “The organization and exercise of the activity of mediators” and IV
“The rights and obligations of the mediator”. The mediator appears as a guarantor
of an ethics specific to the mediation process in which confidentiality, neutrality
and impartiality occupy a well-established place. According to the law, the person
who cumulatively meets the following conditions can become a mediator:

a) has full exercise capacity;

b) has a higher education diploma;

c) has been in service for at least 3 years;

d) is medically fit to perform this activity;

e) enjoys a good reputation and has not been definitively convicted for
committing a crime likely to harm the prestige of the profession;

f) has graduated the courses for the training of mediators, in accordance with
the law, or a postgraduate program of master level in the field, accredited according
to the law and endorsed by the Mediation Council;

g) was authorized as a mediator, under the conditions of Law no. 192/2006.

The authorized mediators are registered in the list of mediators, an instrument
prepared and updated by the Mediation Council. The public information mentioned
in this table allows the persons interested in the mediation procedure to form an
objective image of the mediator, of their practical experience and professional
training. These data refer to the identity elements of the mediator (including the
website of the office), the mediation course completed, the year of starting the
activity, the field of specialization, the professional organization of which the
mediator is a member, the form of exercising the profession (professional civil
society of mediators, abbreviated SCPM; mediator's office, abbreviated BM; office
of associate mediators, abbreviated BMA; employee with individual employment
contract within one of the forms of exercising the profession provided above),
possible causes of suspension. In order to organize the mediation activity, the
Mediation Council was established, consisting of nine full members and three
alternates, elected by secret ballot by the mediators with the right to vote. The term

376



SHORT CONSIDERATION REGARDING
THE MEDIATION IN ROMANIA

of office of the members of the Mediation Council is four years. Also, for the good
development of the Mediation Council activity, permanent consultative
commissions are organized, respectively: Consultative Commission of the
professional body of mediators in Romania, The Commission on the Relationship
with the Judicial System, The Consultative Commission for the Training Quality, The
Consultative Commission for the Quality of the Mediation Service, The Committee
on the Promotion of Mediation, The Committee on Relations with Authorities and
Other Representative Bodies, The Legislative Committee, The Committee on
International Relations, The Advisory Committee on Mediation Organizations.

According to the provisions of the Statute of the mediator profession, the
exercise of the mediator profession is subject to the following fundamental
principles: the principle of legality; the principle of professionalism; the principle
of autonomy; the principle of freedom; the principle of independence; the principle
of neutrality; the principle of impartiality; the principle of confidentiality; the
principle of professional secrecy; the principle of disciplinary liability; the principle
of adopting a fair and civilized behavior; the principle of discrimination; the
principle of preventing conflict of interest; the principle of cooperation and
partnership; the principle of responsibility.

Although the mediation procedure has a number of advantages (participants
finding mutually convenient, efficient and sustainable solutions, flexibility, low
costs, etc.) and in the current period there is a need to promote mediation
effectively, both among participants in the administration of justice and among the
citizen as an integral part of civil society.

Knowing the advantages of the procedure, those involved in the conflict can thus
make an informed decision whether it is in their legitimate interest to resort to
mediation. In fact, in the activity I carry out, I have often identified the need of the
economic agent, service provider, to resort to mediation in resolving disputes
arising in customer relations - the trader understood that the mediation procedure
provides the lawyer, legal counsel, greater control over the understanding and
implicitly over the conclusion of the conflict.

Given these considerations, we must remember an important step in promoting
the mediation, because by amending the National Education Law (National
Education Law, No. 1, 2011), Legal Education was introduced as a discipline, which
will be taught in schools from 2022. In the new law there are several mentions
regarding the possibility of resorting to mediation in certain criminal cases.

In accordance with the provisions of Law no. 192/2006 on mediation and the
organization of the mediator profession, the Mediation Council, in its capacity as
regulatory authority in the field of mediation, has decided that it is important to get
involved, in order to make proposals for the introduction of such theoretical as well
as practical mediation lessons in the school curriculum. The Mediation Council
wishes to be involved in this approach because there is the possibility of
introducing mediation as a discipline of study and restorative practice for both
middle school and high school students. In this view, it has been suggested to set
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up a working group that will act to establish concretely the basic content for the
middle school level as well as for the high school level. Subsequently, two or three
distinct teams will be organized to continue the specific activity of the project
Mediation in school, on the levels Mediation in secondary school, Mediation in high
school within the subject Legal education and Mediation in high school within a
new subject “Restorative methods and practices. Mediation". The working group
will include in a document strong arguments for which the mediation is worth
getting to school, to be submitted to the Ministry of Education to draw up the
curriculum for the new discipline whose sanctioning law is to be published, the
discipline "Legal Education"; it will contribute to the elaboration of a set of didactic
support documents for the structure of an optional course, of some lessons on
mediation, including the adaptation for the online education.
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Abstract

In comparative law, the sanction with absolute nullity of a marriage concluded in breach
of the substantive conditions is regulated differently, as the legislator has chosen to dissolve
the marriage according to the seriousness of the defects (in Italian law) or a certain tendency
to restrict to strictly necessary the causes of nullity and their effects, limiting them to the cases
considered to be essential for the stability of the marriage and the validity of the marital union
(in French law).

Keywords: Absolute nullity, virtual nullity, non-existence of the act, sexual differentiation,
limitation period

INTRODUCTION

The origin of the term nullity is Latin, nulli - nullo - nullae, meaning
without value (Gutu, 1973, p. 804), and the sanction of nullity is “the means
prescribed by law not to allow the individual will to go beyond the limits that
are imposed by the rules of positive law.

The full sanction consists in the destruction of the legal act by which the
individual will disregarded the restrictions of the law" (Cantacuzino, 1998,
p.61).

The origin of the term nullity is Latin, nulli - nullo - nullae, meaning
without value (Gutu, 1973, p. 804), and the sanction of nullity is “the means
prescribed by law not to allow the individual will to go beyond the limits that
are imposed by the rules of positive law.

The full sanction consists in the destruction of the legal act by which the
individual will disregarded the restrictions of the law" (Cantacuzino, 1998,
p.61).

The civil sanction of nullity is not directed against the legal act as such,
but against the effects contrary to the law (s.n.) produced against the flawed
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background of the act, aiming to ensure the achievement of the purpose
envisaged by the legislator by establishing the condition of invalidity
(Florian, 2011, p. 46; Florian, 2016, p. 62; Pinzari, 2015, pp. 164-165).
Therefore, the nullity retroactively abolishes the effects of the civil legal act
because the conditions required by law (regarding the substance and/or
form) for its valid conclusion!, were not observed, the nullity having a
threefold role (regardless of the field in which it intervenes): preventive,
sanctioning and guaranteeing the principle of legality, theorists in the field
classifying it according to certain criteria (Bodoasca, Draghici, Puie, Maftei,
2013, pp. 241-242; Reghini, Diaconescu, Vasilescu, 2013, p. 58; Lupascu,
Craciunescu, 2017, p. 258).

The condition of nullity is that it has a cause present at the time of
concluding the legal act, a cause that is decided exclusively by court. The
effects of the nullity will be retroactive precisely due to the justifying cause
of the nullity.

Therefore, it is not the nullity itself that has the gift of retroactivity, but
the finding of nullity (s.n.), so that the retroactivity refers to the decision in the
annulment of the act, and not to the conclusion of the annulled act (s.n.)
(Florian, Pinzari, 2006, pp. 43-44).

I.  CAUSES OF ABSOLUTE NULLITY OF MARRIAGE

The current comparative presentation of the causes of absolute nullity of
marriage concerns the specific regulations of two European countries with
old and solid traditions in this field.

We will first refer to the French legislation in which the annulment of a
legal act on the ground of its annulment remains more limited in matters of
marriage than in other legal acts. By widening the possibilities of opposition
to marriage, the law prevents the nullity that could affect the marriage
already officiated.

The development of the French legislation shows this tendency to restrict
cases of nullity and their effects to the bare minimum, limiting them to those
considered essential for the stability of marriage and the validity of the union.
In that regard, the French case-law provides numerous examples of actions for
annulment which are considered to be abusive (P. Murat 2015, pp. 130-131).

By mitigating the application of the system of nullities, on the one hand, not
all irregularities are sanctioned with nullity, on the other hand, the nullity
regime is itself modified in terms of its application and consequences.

1 Article 1246 para. (1) The Romanian Civil Code provides: "Any contract concluded in violation of the
conditions required by law for its valid conclusion is subject to nullity, unless otherwise provided by law."
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Therefore, the general principles of nullity apply to marriage, but with
important restrictions. The restrictive nature of the theory of marriage
nullities is not an impediment for the actions for nullity to be in a constant
increase. Thus, according to an Infostat Justice study from 2004, a number of
737 marriages were annulled by the High Courts (73.6%) and a number of 265
applications for annulment were rejected (26.4%). In 2010 there were 980
applications for marriage annulment before a High Court and 168 applications
before a Court of Appeal, 179,433 divorce applications before a High Court and
15,204 applications before a Court of Appeal (Murat, 2015, pp. 131-132)

Instead, the French canon law adopts a different position, multiplying the
cases of nullity in order to preserve the seriousness of the marital
relationship (Murat, pp. 131-132)

Chapter IV of Title V of the French Civil Code, entitled “Applications (s.n.)
for marriage annulment” (Article 180 of the French Civil Code), covers a
number of cases of relative or absolute nullity, without this list being
exhaustive.

For certain conditions of marriage conclusion, the absence of the text
providing for nullity in case of non-compliance is explained by the fact that
these are the least serious irregularities, the problem arising in the most
serious situation. Related to all these aspects, the French doctrine retained
thr